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JANUARY TERM, A. D. 1881. 





STaTE OF FLORIDA EX REL. Geo. A. PECK, PLAINTIFF IN 
Error, vs. Urntan Bowpen, DEFENDANT IN ERROR. 


1. A debtor who is a member of a partnership engaged in mercantile 
business is not entitled to select from the partnership goods levied 
on by virtue of an execution against him, and to have exempted to 
him any portion of the partnership goods under the exemption 
laws of this State. 

2. A writ of mandamus will not lie to compel a sheriff to cause an ap- 
praisement of personal property levied on, to enable the debtor in 
execution to select such as he desires to claim as exempt, after the 
property has been sold and delivered by the sheriff. 

3. An alternative writ of mandamus requiring a sheriff to cause an ap- 
praisement to be made of goods levied on, so that the debtor may 
select such as may be claimed to be exempt from levy and sale, 
should show that the debtor is a person entitled to claim the ex- 
emption. 


Writ of Error to the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion. — 


Alva A. Knight for Plaintiff in Error. 


Fleming & Daniel for Defendant in Error. 
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Tue Cuier Justice delivered the opinion of the court. 


The petition of Peck for a writ of mandamus shows that 
Bowden, sheriff, by virtue of an execution against the 
property of Peck, levied upon the interest of Peck in cer- 
tain goods in the store of J. S. Driggs & Co. belonging to 
the firm, in which firm Peck wasa partner. After the 
levy and before sale, Peck notified the sheriff that he 
claimed the benefit of the exemptions laws, and required 
him to make an inventory of ‘all Peck’s personal property, 
and appoint appraisers ; and that he should claim the right 
of selecting his exempt property after appraisement. 

The sheriff made the inventory, and Peck made and de- 
livered an affidavit that the inventory contained a true 
statement of the whole of his personal property employed 
in the business of said firm; that he has also a few articles 
of personal property, which he is ready to point out. 

The sheriff refused to take further steps enabling Peck 
to select the property claimed to be exempt, and on the 4th 
of August, 1879, after the foregoing action, the sheriff sold 
under said execution all the interest of Peck in the prop- 
erty and effects of the firm of J. 8. Driggs & Co. 

Petitioner thereupon prays a writ of mandamus requiring 
the sheriff to show cause why he should not set aside to 
petitioner the amount of personal property allowed by 
law, &e. 

A paper treated as an alternative writ of mandamus was 
issued by the Circuit Judge on the 6th day of August, 
1879, and served on the sheriff. 

The sheriff moved to quash the writ upon the following 
grounds : 

1. That the petitioner cannot claim exemption of part- 
nership property. 

2. That he cannot claim exemption of personal property 
after it has been sold by the sheriff. 
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3. That said writ is otherwise defective and bad in sub- 
stance and in fact. 

The motion to quash was sustained, and the relator brings 
error. | 
There can be no question that after the sale of property 
by the sheriff it is too late to proceed by mandamus to 
compel him to take measures to set aside as exempt from 
sale the property he hasalready sold. From the statement 
in the petition and writ, it must be assumed that the sale 
was completed, and the property sold had passed beyond 
his control. It is impossible that,the sheriff can, after such 
sale, further intermeddle with the property. A writ of 
mandamus is doubtless a proper mode of proceeding against 
a sheriff to compel him to appoint appraisers and to do other 
acts to enable the debtor to make a selection of property 
claimed to be exempt from sale, but this process should be 
resorted to while the sheriff has the custody of the goods. 
It is just as much impossible for the sheriff to proceed with 
the appraisement one day after the sale as it is one month 
or one yearafter. Not only the duty of the officer, but the 
legal and physical possibility to perform it at the time of 
the service of the writ of mandamus must exist, else the 
writ must be denied and the aggrieved party remitted to 
the ordinary remedies for the wrong, if any is committed. 
(For the general principle, see High on Ex. Rem., Sec. 14, 
and authorities cited.) 

The question whether an exemption from levy and sale 
can be claimed in respect to partnership assets levied on for 
the debt of one of the partners was submitted by the re- 
spective counsel, and we have examined it with some care. 
Though not absolutely necessary to the disposition of the 
case, it is proper to state the conclusions of the court. 

Thompson on Homesteads and Exemptions contains (sec- 
tions 194 to 216) a very full collection of the authorities 
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upon the question ; and though the author concludes that 
the rule ought to be that partners may severally claim an 
exemption out of their interests in the partnership effects 
to the extent allowed by law, yet admits and shows by his 
citations that “the courts have, by a very decided weight 
of authority, settled the doctrine that those statutes do not 
contemplate the setting apart of exempt property out of 
partnership assets.” See also State vs. Spencer, 64 Mo., 
355 ; 27 Am. Rep., 24 and note. 

/ We think the rule thus “settled ” is the sound one. In 
the nature of partnerships, the property of the firm is not 
the individual property of either of the members. Neither 
of them can of right use the property for the payment of 
his individual debts. The property of the firm is, in the 
first instance, assets for the satisfaction of the debts of the 
concern ; and, secondly, for the reimbursement of such 
members of it as are in advance of his proper share of the 
capital and debts. Until the share of each member is as- 
certained and severed, the assets are not the separate prop- 
erty of either, but the joint property of all, subject to the 
above conditions. 

If either partner dies, the partnership property survives 
to and vests in the survivor, not as his individual property 
absolutely, but to be applied to the liquidation of the lia- 
bilities of the copartnership to its creditors, and to reim- 
burse advances by its members before distribution among 
them all, in proportion to their several equities, / Suppose, 
in the case of this firm, the sheriff had appraised the prop- 
erty of Driggs & Co., and had allowed Peck to select to 
the amount of one thousand dollars value in the specific 
goods of the firm and then released these goods from levy. 
In this case, if Mr. Peck had died the next day, the legal 
title and right of possession of the goods so claimed and 
admitted to be exempt would have vested in Driggs for the 
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purpose of liquidating the debts and the winding up of the 
affairs of the firm. When this is accomplished, if anything 
remains of the property or proceeds, it would be subject to 
distribution among the members according to their several 
interests, (including the representatives of the deceased 
member. ) 

We think this illustrates the impracticability of apply- 
ing the claim of exemption to the property belonging to 
copartnership firms. The constitutional and the statutory 
provisions on the subject of exemptions contemplate that the 
debtor may claim an exemption out of his own property. 
Partnership assets are not the property of either of the 
partners. Its possession and ownership for partnership 
purposes, not for private purposes, go to the survivor if one 
of them dies, and must be applied to the payment of co- 
partnership debts and for distribution, as before stated. 

Property exempted from levy and sale must be selected 
so as to be identified and set apart. Partnership effects of 
a mercantile firm are constantly changing in respect to 
identity, and as one partner cannot take possession of the 
goods and convert them to his own use against the consent 
of his copartners, but the goods remain partnership prop- 
erty until sold, a “selection ” of such goods by one partner 
as his exempt property would be a fruitless and idle ‘cere- 
mony, the same goods still remaining the property of the 
tirm for partnership purposes. / 

In respect to this particular writ of mandamus, it is ob- 
served that the relator does not describe or show himself to 
be “ the head of a family residing in this State.” This is 
a fact necessary to be showr to entitle the party to the ex- 
emption, and to the aid of the courts to enforce it. 

For each of these reasons the appellant is not entitled to 
the writ, and the judgment must be affirmed. 
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Harry AND Henry WEIskopH, PLAINTIFFS IN ERROR, Vs. 
Assy J. DispBLeE, DEFENDANT IN ERROR. 


1. Under the statute the writ of error in a civil case, when the defend- 
ant in the Circuit Court applies therefor, issues on demand as a 
matter of right. No bond is required in such case unless a super- 
sedeas is desired. 


2. A scire facias ad audiendum errores is ‘‘ process’ within the meaning 
of the Constitution of this State. The ‘‘style’’ of process the 
Constitution provides shall be, ‘‘ The State of Florida.’’ This is a 
formal requirement, and if omitted may be corrected by amend- 
ment under our statute of amendment. 


Writ of Error to the Cireuit Court of Duval county. 
The facts of the case are stated in the opinion. 


A. A. Knight and M. C. Jordan for the motion. 
Cockrell & Walker, contra. 


Mr. Justice Westcott delivered the opinion of the 
court. 

This is a motion to dismiss this writ of error. Among 
the grounds urged in support of the motion is that there 
is no bond for costs given by the plaintiffs in error. The 
plaintiffs in error here were the defendants in the court be- 
low. At common law the defendant, upon a judgment be- 
ing rendered against him in a civil case, was entitled to a 
writ of error as matter of right, and it operated as a super- 
sedeas without bond. 2 Bac. Abridg’t, Error B. 

Under our statute the writ of error issues on demand as 
a matter of right, and no bond is required when the defend- 
ant in the Circuit Court sues out the writ, unless he wishes 
it to operate as a supersedeas. Then a bond is required. 
Thomp. Dig., 447, Sec. 4. A want of a bond is, therefore, 
no ground for dismissal of the writ. 

Another ground urged as cause for granting the motion 
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is that the writ of error does not run and is not issued in 
the name of the State of Florida. Upon inspection of the 
record, we find that in fact the writ of error is issued in the 
name of ihe State of Florida. There is, therefore, nothing 
in this ground of the motion. 

The last ground is that the scire facias ad audiendum er- 
rores is not issued in the name of the State of Florida. 
The record discloses that this is the fact, and the question 
arises whether the writ of error for this reason should be 
dismissed. The Constitution, Section 2, Article 6, provides 
that the style of all process shall be, “ The State of Flor- 
ida.” Proceedings in error are the prosecution of a new 
suit or action, and questions as to the sufficiency of process 
arising in them are controlled to a great extent by the same 
rules as contro] in original actions. The citation in a writ 
of error performs the function of a summons ad responden- 
dum in an ordinary action. The style of process is its title, 
and the title of process in civil cases has been the subject 
of amendment from a very early period in English history, 
(8 Co., 158 ; 1 Com., 579,) commencing with the statute of 
14 Ed. III., Chap. 6, and embracing the various statutes 
of amendment mentioned in Thompsons’s Compilation of 
British Statutes in force in this State. (Thomp.Comp., pp. 
13 to 40.) It may be conceived that this forma/ requirement 
being in the Constitution is more binding upon the judi- 
ciary than if in an ordinary statute. Such, however, is not 
the case. We are as much bound by the one as the other, 
if the statute is within the powers of the Legislative De- 
partment of the government. It is equally the subject of 
amendment in one case as in the other. 2 Pick., 594; 32 
N. H., 88; 15 N. If., 37; 7 Ark., 536; 15 Fla., 423. As 
covering the precise point here, see 10 Wis., 100; 35 Mo., 
196. 

Motion denied. 
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Harry AND Henry WEISsKopH, PLAINTIFFS IN ERROR, Vs. 
Asbpy J. DrBBLE, DEFENDANT IN ERROR. 


1. In an action of ejectment by a widow seeking to recover dower as- 
signed to her, the letters of administration are not evidence in her 
individual suit against a stranger to prove the death of the hus- 
band. 


2. In actions of ejectment, special pleas of the statute of limitations 
should not be allowed and such pleas should be struck out by the 
court without motion. 


3. Adverse possession may be shown under the plea of not guilty. 
(See Wade vs. Doyle, 17 Fla., 522, and authorities cited.) 


Writ of Error to the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion. 


Cockrell & Walker for Plaintifts in Error. 
A, A. Knight and M. C. Jordan for Defendant in Error. 


Tue Cuter-Justice delivered the opinion of the court. 


Abby J. Dibble, defendant in error, brought an action of 
ejectment against plaintiffs in error to recover a portion of 
a city lot in Jacksonville and mesne profits, claiming title 
to the lot. Defendants in the suit pleaded not guilty, and 
that plaintiff was not the owner or entitled to the possession. 
They pleaded further that neither the plaintiff nor her an- 
cestor, predecessor or grantor, was seized or possessed of the 
premises in question within seven years before the com- 
mencement of this action. They further pleaded that they 
and their predecessors and grantors entered into possession 
under claim of title exclusive of any other right, founding 
such claim upon a written instrument, to wit: a deed of 
conveyance by C. H. Dibble dated in 1856, and that they 
have been .in continued occupation under said claim for 
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seven years and upwards before the commencement of this 
action, and that they have been so in possession and pro- 
tecting the same by a substantial enclosure. 

For further plea they say they and their grantors entered 
into possession, and have held possession adversely to the 
plaintiff more than seventeen years before the commence- 
ment of this action. 

The plaintiff joined issue upon all the pleas. The suit 
was commenced in May, 1878. 

Upon the trial, plaintiff introduced in evidence a deed 
executed in 1853 by I. D. Hart to Charles H. Dibble, in- 
cluding the lot in controversy ; a deed to Dibble by H. H. 
Hoeg, executed in 1856 ; letters of administration upon the 
estate of Charles H. Dibble, deceased, granted to John 
Coniff March 12, 1877; a copy of proceedings in the Cir- 
cuit Court upon petition of the plaintiff, Abby J. Dibble, 
as the widow of Charles H. Dibble, claiming dower in the 
lot, whereby commissioners set off to plaintiff the land in 
question as her dower, and the report of said commissioners 
was confirmed by the Judge. Plaintiff also proved her 
marriage with Charles H. Dibble in September, 1853, and 
it was admitted in writing on the trial that defendants, 
Weiskophs, and their grantor, H. H. Hoeg, had occupied 
and possessed the premises in question since April 13, 1856, 
and defendants are now in possession, and that plaintiff, 
Abby J. Dibble, had not been in possession of the premises 
since that date. 

The trial was had May 27, 1879, and a verdict rendered 
for plaintiff, upon which judgment was entered for the re- 
covery of the lot and for damages and costs. 

A motion for a new trial was made and denied, and the 
defendants bring error. 

The Judge, among other things, charged the jury that 
“if the plaintiff has proved her husband’s death, and the 
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letters of administration are prima facie evidence of that 
fact, it is incumbent upon the defendants to show under 
the plea of limitation that he died seven years prior to the 
commencement of this suit.” 

This was excepted to by defendants’ counsel, and this 
charge is assigned as error. 

The plaintiffs in error also assign for error that the court 
refused to charge the jury as requested by them, to which 
they excepted, and also that a new trial was refused on 
their motion. 

The instructions tendered by the defendants and refused 
by the court refer to the question of adverse possession as a 
bar of the right to recover. 

As the judgment must be reversed because of the error 
alleged in the portion of the charge excepted to, and be- 
cause it is evident from the facts developed upon the mo- 
tion for a new trial that the case, when tried again, will pre- 
sent other phases of the questions of dower and limitation, 
we shall abstain from entering into an examination of these 
questions upon the facts now before the court. The fact 
that the questions of adverse possession as a defense to the 
suit to recover dower, and of the time when the statute of 
limitations should begin to ran against the plaintiff, have 
been but partially presented,and that a more ful] examina- 
tion of these questions is desired, is also a valid reason for 
postponing their consideration. 

The portion of the charge excepted to, as before quoted, 
declares that in this suit “ the letters of administration are 
prima facie evidence” of the death of the husband of the 
plaintiff. 

Plaintiffs in error insist that this charge assumes that 
the letters of administration are prima facie evidence of the 
fact that plaintiff was the wife of Charles H. Dibble who 
was seized of the land during coverture, and that he is 
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dead. Other portions of the charge, however, are to the 
effect that they must find from the evidence that the plain- 
tiff was the wife of Dibble, and that he was the owner dur- 
ing coverture. The material error is that the letters of ad- 
ministration constitute prima facie evidence of the death. 

There is some, but not very great, conflict of authority 
upon this point. The dictum of Mr. Greenleaf (1 Ev., 
§550) is that, in general, the letters are evidence of the 
death. He cites Thompson vs. Donaldson, 3 Esp., 63, 
which was a suit ona policy of insurance, and Lord Kenyon 
held that the production of the letters of administration 
was not sufficient evidence of the death. In French vs. 
French, 1 Dick., 268, Lord Hardwicke, under special cir- 
cumstances, admitted the probate of a will to be read as 
proof of the death of the testator. The law in England is 
held by the courts to be that the letters are not, per se, 
evidence of the death. In this country it is generally held 
that the letters may be received as evidence of the death of 
the testator or intestate, in cases where the executor or ad- 
ministrator is a party detendant and sometimes where he 
is the plaintiff. 

It is said by defendant in error that the granting of let- 
ters is evidence of an adjudication by a court of competent 
jurisdiction that the person named therein is dead. As 
between parties represented before the Probate Court this 
is true, but there is another general rule of ancient date, 
and strengthened by its age, that no person is bound by a 
judgment to which he was not a party or privy. The pro- 
ceeding on the probate of a will, or on application for let- 
ters of administration, is ex parte as to all except those 
directly interested in the estate, and having actual or con- 
structive notice. 

But it is not necessary to enter into a full discussion of 
the question. The Supreme Court of the United States has 
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settled the question to our satisfaction. Counsel for de- 
fendant in error says that the reasoning of that court in the 
Mutual Benefit Lite Insurance Company vs. Tisdale, 1 Otto, 
238, is “fallacious ;” but we think the deliberate, unani- 
mous judgment of the highest court in the land is entitled 
to more respect from us. In that case, after a careful re- 
view of the question, and of the cases decided in this coun- 
try and in England, and in giving numerous pointed illus- 
trations of the rule, the court concluded its opinion as fol- 
lows: ‘“ Enough has been said to demonstrate that neither 
upon principle nor authority was it proper, in the individ- 
ual suit of Mrs. Tisdale against a stranger, to admit letters 
of administration upon the estate of her husband as evidence 
of his death.” And see English vs. Murray, 13 Texas, 
366. 

In conclusion, we cannot forbear calling attention to the 
judgment of this court in Wade vs. Doyle, 17 Fla., 522, 
where it is held that under a plea of not guilty in eject- 
ment, evidence to prove an adverse possession is ad- 
missible, and a special plea of the statute of limitations 
should not be allowed. Such a plea, when filed with the 
general issue, should be struck out on motion, or sua 
sponte, by the court, as tending to embarrass the trial. 

The judgment in this case is reversed and a new trial 
granted. 
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Wma. L. Seymour anp Wm. R. Simpson, APPELLANTS, VS. 
CRESWELL ET ALS., COMMISSIONERS OF THE F'REEDMEN’S 
Saving anD Trust Company, APPELLEES. 


1. A bill of exceptions should contain only so much of the testimony 
as is necessary to decide the questions raised by the exceptions. 
Where, upon the face of the bill, it appears that a mortgage and a 
record which was in evidence was omitted, this court will give every 
benefit to the respondents which could reasonably attend such pa- 
pers ; but if it appears from testimony in the record, (the authen- 
ticity of which cannot be doubted,) that there is error, this court 
will correct it. 


2. Where the initial point of a survey is the bank of a river at a named 
point, a plaintiff in ejectment, claiming that the land has extended 
into the water beyond the original initial point named in his deed, 
thus changing his boundary by leaving out lands lying beyond the 
lines extended from the initial point, must prove the fact of en- 
croachment of the land upon the water. 


3. To constitute an adverse possession as against the true owner, where 
a party under a mistake as to the boundaries of his deed claims 
land not embraced therein, there must be an actual possession and 
improvement of the land which lies outside of his boundaries. 
This under the statutes anterior to the act of 1872. 


4. As against the true owner, a plaintiff in ejectment, claiming title 
founded upon a written instrument and a judgment or decree of a 
court, to be deemed in adverse possession, must, under the statute 
of 1872, (chap. 1869, laws, ) have usually cultivated or improved it, 
or have protected it by a substantial enclosure, or, if not enclosed, 
have used it for the supply of fuel, or of fencing timber for the 
purposes of husbandry, or for the ordinary use of the occupant. 

5. The general rule in actions of ejectment that the claimant must re- 
cover upon the strength of his own title, does not operate to pro- 
hibit the acquisition of possessory rights which may be enforced in 
ejectment between parties in cases where the true owner does not 
intervene ; but a prior possession to be effective as against a mere 
squatter or intruder in actual possession, must be an actual, una- 
bandoned possession. The payment of taxes, surveying and map- 
ping the lands, and executing a mortgage covering them, do not 
constitute such possession. 
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Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


J. C. Marcey and C. L. Robinson for Appellants. 
Cockrell & Walker and Judson W. Whitney for Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


A preliminary question is raised by the respondents as to 
the bill of exceptions in this case. The bill shows upon its 
face that the decree of foreclosure of the mortgage given 
by O. B. Hart to Cone, and the record in the suit of Howell 
and wife vs. Simpson, were used in evidence, and neither of 
these papers is in the record. Respondents contend that 
for this reason, and because the bill of exceptions does not 
purport by its recitals to contain the whole of the evidence, 
this court must presume that there was proper evidence to 
support the judgment, and it must be affirmed. As a mat- 
ter of fact, the bill by its recital does purport to contain all 
of the evidence of each of the parties, and we must hold 
these recitals to be correct, except where, upon the face of 
bill, the contrary appears. The commencement of the bill 
follows the form prescribed by the rules of practice con- 
trolling the subject, and the recitals as to the testimony of 
each of the parties is in the form which implies that all of 
the testimony is in the bill. Immediately preceding the 
charge of the Judge, the bill recites that “ the parties had 
submitted and concluded all their testimony and the several 
matters aforesaid.” The bill also recites that “the plaintiffs 
submitted all their evidence as above herein set forth, and 
did then and there rest.” This is entirely sufficient, accord- 
ing to the form prescribed by this court, and the forms fol- 
lowed under the English practice. Rules of Prac. Circuit 
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Courts, pp. 37, 38 ; Tidd’s Forms, 329 ; 2 Steph. Nisi Prius 
by Sharswood, 1797. 

Again, it is not necessary that a bill of exceptions should 
in all cases contain all of the evidence. Inalarge majority 
of cases it should not. It should contain only so much of 
the evidence as is necessary to present the legal questions 
raised. When more than this is inserted in the bill it is an 
irregularity, to be condemned as a departure from estab- 
lished practice, inconvenient and embarrassing to the court. 
1 Black, 209; 6 Fla., 522. The omission of the decree of 
foreclosure of the mortgage of O. B. Hart to Cone will not 
authorize us to presume independent facts relating to title 
and possessions having no connection with such mortgage. 
In the treatment of this case we examine it upon the hy- 
pothesis that such mortgage was, in all respects, regular and 
proper, and that it authorized the decree of sale, and the sale 
had thereunder. So in reference tothe record in the suit of 
Harrell and wife vs. Simpson to the extent that any matter 
in the record could be affected by it, we must and will make 
every presumption in favor of the respondents. This mat- 
ter is not material in the decision of this cause. It con- 
cerns the questions raised as to parties plaintiff, and our 
decision is upon other grounds independent of any question 
which this record could affect. The deeds constituting the 
chain of title of each party are before us, and all the evi- 
dence bearing upon the question of possessions is in the 
bill. It is from these facts that our conclusion is reached. 
We must say, however, that we can see no excuse in this 
record for the negligence shown by the omission from the 
bill of the papers referred to. Thus disposing of the ques- 
tions made in reference to the bill of exceptions, we reach 
the case as it is presented by the record. 

The appellants in possession are sued in ejectment by the 
respondents to recover lots six and seven in block one hun- 
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dred and thirty-six, in the City of Jacksonville, with mesne 
profits, for their use and occupation. After trial, verdict 
and judgment for respondents, this appeal is prosecuted, and 
the case is here upon exceptions taken during the trial and 
to an order of the court overruling a motion for a new 
trial made by the appellants, against whom the verdict was 
found by the jury; the ground of the motion being that 
the verdict was contrary to the evidence. 

The case is interesting, presenting, as it does, some very 
nice questions concerning the doctrine of title through ad- 
verse possession, and rights resulting from possessions with- 
out title. 

A general principle controlling in actions of ejectment is 
that the plaintiff must recover upon the strength of his 
own title, and not on the defects in that of his adversary. 
We first enquire whether, in view of this general rule, the 
respondents established by their evidence such a title to the 
premises. They insist that they did. 

In treating this question we do not propose to make 
elaborate citations from the testimony, but to state our 
conclusions from repeated careful examinations of it. 

The plaintiffs in the Cireuit Court (respondents here) 
propose to trace their title to the heirs of Purnal Taylor, 
the claim being that under a deed from such heirs to Isaiah 
D. Hart, dated May 6, A. D. 1834, and a deed of Maria 
Hogans, dated the third day of December, A. D. 1851, the 
title to these lots passed to I. D. Hart, and that through 
regular conveyances from Isaiah D. Hart and other parties 
claiming through him, his and their rights were vested in 
them. 

The land conveyed to I. D. Hart by the heirs of Purnal 
Taylor is indicated by sections, townships and named boun- 
daries in chains, being described generally as “ part of a 
tract of land granted by the Spanish Government to the 














JANUARY TERM, 1881. 33 








Seymour and Simpson v. Creswell et als.—Opinion of Court. 











widow and heirs of Purnal Taylor, deceased, on the 13th of 
September, A. D. 1816, and surveyed by George I. F. Clark, 
Surveyor General, on the 21st day of February, A. D, 1817.” 
From the evidence in the record, whether we disregard or 
consider the opinion of the Commissioner of the General 
Land Office of the United States as to the boundaries of 
the Hogan grant, which is objected to as not being admis- 
sible as evidence, the jury could have concluded, as we 
think they did, that the land described in the deed of the 
heirs of Purnal Taylor to I. D. Hart was embraced in this 
grant by the Spanish Government. This grant, which is 
called in the testimony the Hogan’s grant, was confirmed 
by the Board of Commissioners for ascertaining claims and 
titles to land in East Florida on the 26th of April, A. D. 
1824, to Z. Hogans and his heirs, (4 American State Papers, 
171,) and was subsequently confirmed to Hogans by act of 
Congress of February 8th, 1827. 4 Stat. at Large, 202. 
One of the witnesses for plaintiffs (R. N. Ellis), who had 
surveyed the grant, testified that it included the lots which 
are the subject of this controversy. Charles F. Smith, a 
witness for defendants, who was likewise a surveyor, testi- 
fied that he had run the lines of the Hogan’s grant, and 
that they did not embrace these lots. The jury believed 
the survey by Ellis to be correct and so found. It was a 
question of credibility, and we must adopt their conclusion. 
This, however, only establishes the right and title of the 
grantors of Isaiah D. Hart to these lots at the date of their 
conveyance to him in 1834. It does not establish any title 
‘in I. D. Hart, because the grant to him was of a “ part” of 
the Hogan’s grant. His title and his right, so far as they 
result from his deed, must be fixed by the bouridaries of 
that deed. All the witnesses who testify as to the boun- 
daries named in this deed swear that they do not embrace 
lots six and seven in block one hundred and thirty-six, the 
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land which is the subject of this suit. Plaintiffs’ attorney, 
in explanation of this testimony, urges that “ none of the 
witnesses pretend to say what changes had in forty-six years 
taken place in the banks of the river, or whether the pres- 
ent bank of the river is where the bank was, while we are 
all acquainted with the natural process of accretion and re- 
scision constantly going on in rivers.” The bank of this 
river is the initial point of the surveys made of the boun- 
daries named in the deed of the heirs of Purnal Taylor to 
Isaiah D. Hart. If there has been sufficient accretion, it 
may be true that the north boundary as named in the deed 
would fall south of these lots at the time of the surveys by 
these witnesses, while at the date of the deed it may have 
embraced them, but there is in the record no evidence of 
either accretion or abrasion, and we are unable to see how, 
in the absence of any testimony upon the subject, we or the 
jury can say there was an addition to the bank rather than 
an abrasion of it. The burden was upon the plaintiffs to 
show that these lots were embraced within the boundaries 
named in this deed, and.if the bank has encroached upon 
the water of the river to such an extent as to produce the 
result stated, the plaintiffs should have established it by 
testimony. This they have failed to do, and the necessary 
result is that there is not a particle of foundation in this 
record for the view that the land described in this deed em- 
braced these lots. The result is that I. D. Hart never had 
the legal title to these lots by virtue of this deed, and not 
having the legal title there could be no legal seizin or pos- 
session incident to title in him, and he having no legal sei- 
zin or possession by title, the plaintiffs could not derive 
them from him. The deed from Maria Hogans does not 
purport to convey a title beyond her interest. The record 
discloses that she did not own the entire property but only 
a limited estate in it, and her deed can be no foundation 
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for a judgment awarding the entire property to the respond- 
ents. From what has been said it is clear that I. D. Hart 
had no paper title to the property. 

The next question to be considered is, did any right ac- 
crue to him by virtue of any possession established by the 
evidence. For if such right did accrue, it vested in the 
plaintiffs by virtue of the several conveyances through 
which they claim, reaching as they do the estate of I. D. 
Hart in the premises. 

The only testimony bearing upon the matter of the pos- 
session of this property anterior to the claim made to it by 
the grantees of the executors of the will of I. D. Hart, is 
that of C. L. Robinson who swears that for seventeen years 
before 1874 the lands were unoccupied and covered with 
brush and scrub. 

There is no testimony showing that I. D. Hart even 
claimed the property under this deed. True it is that his 
executors sold it asa part of the estate, but it certainly 
cannot be seriously contended that this fact alone estab- 
lishes any possession by I. D. Hart. But, however this 
may be, it is certainly true that the testimony does not show 
any actual cultivation or possession of these lots by I. D. 
Hart, and even admitting that he did simply claim the 
land, this would not be sufficient to give him a possessory 
right as against either the true owner or a mere squatter or 
intruder. Admitting that I. D. Hart claimed the land, no 
right vested in him, and if he took possession it was a pos- 
session of land outside of the boundaries of his deed taken 
under a mistake as to their extent. ‘he rule as to such 
possession, when considered with reference to the right of 
the true owner, is that where a grantee in taking possession 
under his deed goes unintentionally and by mistake beyond 
his proper boundaries, and enters upon and actually occu- 
pies and improves land not included in the deed, claiming 








36 SUPREME COURT. 








Seymour and Simpson v. Creswell et als.—Opinion of Court. 








and supposing it to be his, this occupation is to be deemed 
adverse within the meaning of the statute of limitations, 
(reference is here made to the statutes in force anterior to 
the act of 1872, Chap. 1689, Laws,) and if continued the 
requisite length of time will bar the right of the true 
owner. 22 Penn., 139; 7 N. H., 457; 10 ib., 397; 1 A. 
K. Mar., 460; 5 Litt., 210; 6 B. Mon., 463; 22 N. Y., 170. 
There certainly was no such adverse possession as: this in 
this case. In fact there is no evidence of any possession or 
even of any claim to these lots by I. D. Hart. Our conclu- 
sion, therefore, is that the evidence does not establish a 
prior possession in I. D. Hart of such character as would 
have been good even as against a mere squatter or intruder. 

The next deed in the chain of title of plaintiffs is a deed of 
the executors of the will of I. D. Hart to O. B. Hart, dated 
the first day of June, A. D. 1866. This deed embraces the 
lots in question. The evidence as to possession under this 
deed is as follows: 

J. C. Greeley, for plaintiff, says that he lived in Jackson- 
ville in 1874, and knows the location of lots six and seven. 
The lots were unoccupied—not in the possession of any one 
except as other vacant lots. They were not fenced or cul- 
tivated, and that defendant entered into possession since A. 
D. 1874; that O. B. Hart mortgaged the land and claimed 
title; that he paid taxes to witness, who was Collector of 
Revenue at that time; that in January, 1875, a fence was 
put around the lots by defendant Simpson. 

F. F. L’Engle, for plaintiff, says that Hart employed him 
to survey the lots in the spring of 1866, pointing out these 
lots as the property of the estate of I. D. Hart, and that he 
made a map for Hart from which sales were made. 

William Caulk, for plaintiff, says: That the heirs of O. 
B. Hart claimed these lands ; that no one was in possession 
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on November 2d, 1874, and that there was a part of a fence 
in 1866 put up by the government. 

Defendants’ witnesses, as to the matter of possession, tes- 
tify substantially as follows; Charles F. Smith says that 
there was a fence in 1866 enclosing a small part of lot 6; 
that it enclosed a government burial ground; that no one 
was in possession in 1865; that lots six and seven were not 
cultivated until after 1875, and that in 1870 there was no 
fence. 

Simpson, for defendants, testifies that he has had control 
of the lots for over three years; that there was a fence 
around lots six and seven when he went to reside on lot 5, 
which is a lot adjoining lot six; that he repaired the fence 
he found there, and that it is still there. This trial was 
had November 2d, 1879, which would place him in control 
of the lots before November 2d, 1876. 

C. L. Robinson, for defendants, swears that Simpson has 
been possession of lots six and seven for nearly four years ; 
that witness put the fence around these lots in 1874, and 
that they had not been fenced before; that they were culti- 
vated by a tenant of his for the first time in 1875, and have 
been cultivated ever since that time. 

The next deed in the chain of title of plaintiffs is the 
deed of a Master in Chancery who sold the interest of O. 
B. Hart to the plaintiffs. The sale was under a decree of 
foreclosure of mortgage, given by O. B. Hart to Cone. This 
deed of Durkee, the Master, is dated November 2d, 1874. 
We have thus presented the entire case of plaintiffs. We 
have seen that there was no title or adverse possession in 
I. D. Hart which he could transmit to O. B. Hart; that O. 
B. Hart claimed under color of title through a sale of I. 
D. Hart’s interest under an order of court, and that plaintiffs 
claim through a sale of O. B. Hart’s interest under an order 
of court; O. B. Hart paid taxes on the lots, executed a mort- 
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gage thereon, mapped them as his land, and, without any 
actual occupation, cultivation or enclosure, claimed them as 
vacant, unoccupied lots. We find no evidence of any act 
of ownership by the plaintiffs. They purchased November 
2d, 1874, and Robinson, defendants’ grantor, went into 
actual possession in 1874 or 5. 

Robinson’s grantor, Smith, who was a witness, states 
that he assumed ownership at the time of getting the deed ; 
that by virtue of his deed he claimed lots six and seven, 
and sold them to Robinson in 1874. His deed to Robinson 
bears date January 10th, 1874. While Smith alludes in 
his testimony to his deed, he does not produce it, nor does 
he show any act of ownership or possession. It is not 
proved that he was even a squatter, or that he occupied 
any other relation to the land than simply to claim it. Not 
producing his deed, we must regard him as a mere claim- 
ant of vacant, unoccupied lands. 

Thus stating the title and the evidence as to possession, 
the question is, did the plaintiffs make out a case giving 
them a right toa recovery? They certainly made out no 
title by virtue of any adverse possession as against the true 
owner. Their title was founded upon a written instrument 
and orders and decrees of courts authorizing sales of the 
land. From the first’ day of June, A. D. 1866, the date of 
the Master’s deed to O. B. Hart, to 1874 or 5, when the 
persons through whom defendants claim took possession, 
gives us seven or eight years; but there is in the record no 
evidence of any actual cultivation or improvement of the 
lots by O. B. Hart or the plaintiffs, or of protection by a 
substantial enclosure, or if not enclosed, of use for the sup- 
ply of fuel, or of fencing timber for the purpose of hus- 
bandry, or for the ordinary use of the occupant, or of any 
partial improvement. In the absence of any act of this 
character, there is, under the circumstances of this case, 
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covered as it is by section 6 of the statute of limitations, 
[Chapter 1869,] no adverse possession by O. B. Hart or the 
plaintiffs as against the true owner. 

While this is true when the nature of an adverse posses- 
sion as against the true owner is considered, it is still to be 
remarked that the general rule in actions of ejectment here- 
inbefore stated to the effect that the claimant must recover 
upon the strength of his own title, does not operate to deny 
or prohibit the acquisition of rights through prior posses- 
sions without good title. It is unquestionably true, as a 
legal proposition, that when the owner of the true title is 
quiet as to possession of parties, the law in some cases gives 
the first occupant and his grantees in possession a right to 
eject a subsequent possessor or his grantees. Nor do we 
see that the law of possessions, as thus stated, conflicts with 
the general rule that the plaintiffs must recover upon the 
strength of their own title if the matter is examined with 
strict, careful analysis, for the plaintiff who recovers by 
virtue of a proper prior possession recovers as much upon 
the strength of his own title as if he shows a good deed to 
the premises. The doctrine of title by adverse possession 
certainly embraces title without a deed in all respects con- 
forming to legal requirements as to deeds unaccompanied 
by adverse possession. Soa person who enters as tenant to 
one in possession without title cannot put his landlord to 
its proof. Prior possession or occupancy gave rights not 
only to the use but to the substance of the soil before there 
were any regulations by legislation of the method of trans- 
ferring rights of this character by one person to another. 
At common law estates of freehold in lands passed by liv- 
ery of seizin only, that is by delivery of actual possession. 
There is authority for this view, both sacred and profane. 
Even under the law prevailing in the land of the Philistines 
at the time Abraham wasa sojourner therein, rights result- 
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ing from prior possession were claimed and enforced, for 
we find that Abraham, after digging a well and being vio- 
lently dispossessed thereof by the servants of Abimelech, 
was restored to his possession and his right enforced. (Mo- 
ses Reports, Book Genesis, chap. 21, v. 23 to 31.) Black- 
stone in his philosophical essay upon the natural right to 
soil by virtue of prior occupation, and the recognition of 
this right under the common law, says that “ occupancy 
gave the right to the temporary use of the soil, and also 
the original right to the permanent property in the sub- 
stance of the soil itself.” 

The rule as to rights resulting from prior possession we 
think is correctly stated by the Court of Appeals of Vir- 
ginia, when it holds that where a party in peaceable posses- 
sion of land is entered upon and ousted by one not having 
title to or authority to enter upon the land, the party ousted 
may recover in ejectment upon his possession only ; and his 
right to recover cannot be resisted by showing that there is 
or may be an outstanding title in another, but only by show- 
ing that the defendant himself either has title or authority 
to enter under the title. 11 Gratt., 174. In the English 
cases of Read and Morpeth vs. Erington, Croke E., 1, iz., 
321; Bateman vs. Allen, ib., 437; and Allen vs. Rivington, 
2 Saund., 111, it was shown that the plaintiff was in posses- 
sion, and that the defendant entered without title or au- 
thority, and the court held that it was not necessary to de- 
cide upon the title of the plaintiff and gave judgment for 
him. See also 14 Eng. Common Law, 41. 

This doctrine seems to be questioned in some of the States 
of the Union, among which are Delaware, North Carolina, 
South Carolina and Indiana, but the decisions in Virginia, 
Georgia, Kentucky, California, New Jersey, Connecticut, 
Vermont, Ohio, Pennsylvania, Maryland and Texas sustain 
it, and we think the rule eminently calculated to preserve 
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peace in communities where there are vacant lands of which 
parties may take possession. For if the last possessor, even 
if by violence, is to be sustained, there certainly would be 
personal conflict. The possession which the law contem- 
plates, in a case where plaintiff has no title, however, is an 
actual possession. Some of the authorities say “an open, 
notorious, exclusive and actual possession.” In this case 
neither O. B. Hart, nor the plaintiffs who derive through 
him, had such actual possession. O. B. Hart paid taxes, 
had the land surveyed and mapped, and executed a mort- 
gage thereon, but this is not the possession which gives the 
plaintiff in ejectment without paper title a right to recover. 
6 Ohio, 165; 3 Har. & McHen., 621; 4 Dana, 463; 18 
Ohio, 323; 5 Litt., 320. <A plaintiff in ejectment without 
title cannot recover as against a mere intruder without 
title, if such plaintiff has not himself had a prior actual 
possession of the land. The defendants here claim, appa- 
rently, through a mere squatter without title, and the con- 
veyances which constitute their chain of title are quit claim 
deeds. We deem it unnecessary to define the defendant’s 
status here further than to say that his right is not less 
than that of a mere squatter, and hence that the plaintiffs 
under the law and the testimony in this case, as we have 
stated them, should not have recovered judgment. There 
should have been a new trial granted. 
Judgment reversed and new trial awarded. 


The appellee filed a petition for a rehearing, arguing as 
follows: 


That the court in deciding that there was no evidence in 
the court below to sustain the verdict of the jury over- 
looked (owing, perhaps, to the failure of Mr. Walker, the 
counsel who argued for appellees, to call attention to it,) 
the omission from the transcript of the two maps of the 
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City of Jacksonville, which were introduced in the court 
below by the appellants. 

Petitioners’ counsel was of the impression that these 
maps had been sent up on application of appellants, and 
complained in his written argument of the action of ap- 
pellants’ counsel in that respect. 

The bill of exceptions distinctly states that these maps 
were introduced in evidence. They are not, however, in- 
corporated in, annexed to, or in any way made part of the 
bill; wherefore we submit that they were not before the 
Supreme Court, and that the court ought to presume upon 
familiar rules that this evidence, which was before the jury, 
was sufficient to show that the lots in controversy are em- 
braced in the deed from Taylor’s heirs to I. D. Hart. 23 
Ala., 714; 30 Ala., 244. 

But these maps did, in truth, in connection with the 
other evidence in the cause, establish the title of petition- 
ers. At all events the jury so found, and the Judge, who 
had all the evidence before him, refused to disturb the verdict. 

If the maps are in the Supreme Court, an examination 
of them will, we think, make this plain. If they are not 
before the court, then, if upon any reference that can reas- 
onably be indulged as to what they would show the judg- 
ment can be sustained, it, we respectfully submit, should be. 

Assuming that the court can consider these maps, we 
crave the leave of the court to brief the evidence in this 
connection. The deed from John Warren to Isaiah D. 
Hart, 25 Oct., 1829. The tract therein conveyed is what is 
known as “ Hogan’s donation,” as appears by the references 
in the deed to the sources of the title and the Am. State 
Papers. The south boundary called for in the deed is “lands 
belonging to Lewis Z. Hogans and John L. Doggett ;” that 
is “ the Hogans’ grant.” 

The 26th May, 1834, Lewis Z. Hogans and others, the 
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heirs of Purnall Taylor, conveyed to Isaiah D. Hart part 
of “ the Hogans’ grant ;” or, in other words, part of “ the 
land belonging to Lewis Z. Hogans,” which, by the deed 
of Warren in 1829, was made the southern boundary of 
the lands therein conveyed. 

Each of these grantors then understood that the northern 
and southern boundaries, respectively, of these two tracts 
were coincident. Ellis, the surveyor, testified that the 
southern boundary of the one is the northern boundary of 
the other, calling the one tract Hogan’s Donation, and the 
other Hogan’s Grant, and the jury so found. And we pre- 
sume there can be no doubt that, upon the whole testimony, 
the jury were justified, or, at any rate, were not without 
support by evidence in finding that I. D. Hart, by virtue 
of two deeds, acquired a strip of land, being part of the 
Hogan’s grant, having for its northern boundary the south- 
ern boundary line of Hogan’s donation, and that the vacant 
lands not embraced in either the Hogan’s donation or the 
Hogan’s grant, (being the 15 acres of which the witness 
Smith “ assumed ownership,”) existed only in his fancy, 
fertilized by the ingenuity of avarice. 

The testimony of Ellis shows, according tu the verdict 
of the jury, indeed there is no dispute as to that, that Mar- 
ket street of the City of Jacksonville, from the eastern 
boundary of the Hogan’s grant, or, as he expresses it, the 
dividing line between the Hogan’s tract and the Masters or 
Doggett’s tract, the deed from Lewis Z. Hogans and Tay- 
lor’s heirs to Hart, bounds the land thereby conveyed on the 
east by lands claimed by Doggett. 

So the jury having thus found the eastern boundary, and 
the southern boundary being the St. Johns river, they were 
also justified in finding the northern boundary to be the 
south line or boundary of the land conveyed by Warren to 
Hart, (the Hogan’s donation); notwithstanding the lines 
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when run, according to the courses and distances called for 
in the deed, would not reach up to this northern boundary. 
“ The certainty of metes and bounds will inctude and pass 
“all the lands within them, though they vary from the 
“ given quantity expressed in the deed,” and “ the least cer- 
“tain and material parts of the description must yield to 
“those which are the most certain and material, if they 
“cannot be reconciled.” 4 Kent’s Com., 466. Now, the 
southern, eastern and northern boundary of the “part” of the 
“ Hogan’s grant” conveyed by Hogan’s and Taylor’s heirs, 
having been thus fixed by the jury, it only remains to-be 
seen whether there was evidence tending to show that the 
western boundary of this part of the “grant” takes in 
block 136. Wesay this only remains to be done, because 
the witness Ellis says that Hogan’s grant does embrace 
block 136, and the evidence generally sustains him. It ap- 
pears, we submit, from the above review of the evidence, 
that we have got, by our deed, a strip running the entire 
length from north to south of this grant. So if our western 
boundary is far enough west, then our deed comprises, nec- 
essarily, this block. But having reached this northern 
boundary by running to the south line of the land pre- 
viously conveyed to us by Warren (the donation), the deed 
calls for the next line wholly by course and distance. The 
western boundary is “ lands of the parties of the first part,” 
and the location of this western boundary can on/y be ascer- 
tained by running from the east boundary of the part con- 
veyed at the point where it reaches the north boundary, 
running, we say, 263 chains, or 1749 feet. Now, it appears 
from the maps introduced in evidence, and is well known 
to everybody within the jurisdiction of the court below, 
that the lots of the City of Jacksonville are of a uniform 
width of 105 feet, and the streets of 70 feet. It further 
appears from the maps that from Market street to Laura 
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street, which isthe western boundary of block 186, there 
are 13 lots of 105 feet each, making 1365, add 3 streets, 
70 feet each, 210 feet, and we have 1575 feet ; but the line 
we run is 1749 feet, so that it not only includes block 136, 
but goes 174 feet further to the west. 

We submit that if this evidence, or this review of it, 
had been presented on the former hearing, the court might 
not have held that there was no evidence to support the 
verdict of the jury. 

The witness, Ellis, who testified that block 136 is in Ho- 
gan’s grant, and who also testified that it is not embraced in 
the deed to Hart, only meant, as we think is obvious from 
his testimony, that it is not embraced if the survey must 
be made according to the courses and distances given with- 
out reference to the boundaries called for. 

What we have said above is upon the presumption that 
the maps will be considered by the court, although they 
are not in the bill of exceptions, or made part thereof by 
any appropriate reference. If they are not to be considered 
by the court, then we are entitled to every legitimate in- 
ference that the jury might have drawn from them, viewed 
in the strongest light for us. 

And we respectfully ask to be further heard upon the 
point that wliere the bill of exceptions purports to set out 
all the evidence, and yet it is apparent that it does not, the 
same presumptions will be indulged in support of the judg- 
ment of the court below as would be in a case where the 
bill did not purport to set out all the evidence. It is indeed 
settled by the Supreme Court that the bil! in this case does 
purport to set out all the evidence; but that pretension of 
the bill is clearly untrue in respect of two important pieces 
of testimony (the Cone decree and the record in the suit of 
Howell and wife vs. Simpson), referred to by the court, and 
in respect of other pieces not adverted to in the opinion of 
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the court, viz: the Am. State Papers and the maps of the 
City of Jacksonville and another map mentioned in the testi- 
mony of Davis, and it would seem used in evidence. If 
there was other testimony not mentioned in the bill, we are 
not at liberty to say so. We can only refer to such omis- 
sions as are made apparent by the bill itself. We have 
faith, however, that upon a rehearing we would be able to 
satisfy the court that a bill of exceptions so defective as 
this cannot support the assignment of error “ that the court 
erred in refusing to grant a new trial ;” that the ruling of 
the court upon a motion for a new trial ought not to be 
held error unless the party who complains of such ruling 
brings before the Appellate Court all the evidence—a for- 
tiori, when: it affirmatively appears that such party does not 
bring up all the evidence. The Judges of the courts be- 
low do not in practice narrowly examine bills presented by 
counsel when the bill. purports to set out all the evidence ; 
so when they sign and seal a bill professing to set it all out, 
but which, when carefully examined in the Appellate Court, 
is found wanting, their action, as reported by the bill, is 
entitled to be protected by all fair and reasonable presump- 
tions. One of these presumptions, it seems to us, is that if, 
manifestly, portions of the evidence, hurtful to the appel- 
lants, is omitted, other evidence equally hurtful may have 
been omitted, though such omission may not be apparent 
upon the tace of the bill. 


Mr. Justice Westcott delivered the following opinion 
thereon: 


An application for rehearing is made in this case. Ad- 
mitting our liability to err, we examine the matters sug- 
gested to correct the error if one is found to exist. 

The principal ground urged in the petition is the alleged 
omission of certain maps and the fourth volume of Ameri- 
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can State Papers from the bill of exceptions, which maps 
and State papers were used upon the trial in the Circuit 
Court. 

The maps referred to are mentioned in the bill of excep- 
tions several times, and the original maps are on file in this 
court, accompanied by an order of the Judge and a certifi- 
cate of the clerk that shows they were the originals used 
upon the trial of the cause. They are identified as maps 
“having thereon the lines and marks and boundaries de- 
lineated by the engineers and experts who testified in the 
cause.” 

The fact that a copy of so much of the American State 
Papers as was used in the trial is not embraced in the bill 
of exceptions, (another suggestion made,) we think imma- 
terial. The bill shows that volume four of such papers 
was introduced upon the trial. Our attention is drawn to 
the matters therein which were deemed pertinent to this 
cause, and it is conformable to our practice here to refer to 
such matters when thus identified and referred to. 

These papers were referred to by both parties, without 
exception, upon the hearing. They are referred to now in 
this petition, and certainly an objection of this kind is too 
late at this time. 

In this case the jury evidently found that the north 
boundary of the land conveyed to I. D. Hart, through 
whom respondents claimed, was the north boundary of the 
Hogans’ grant. Uponno other reasonable hypothesis could 
their verdict be sustained. Upon our then careful exami- 
nation of the testimony, it not only did not sustain this 
conclusion of the jury, but such view was clearly contrary 
to the testimony. We examined the testimony and found 
that the north boundary of the land conveyed to Hart by 
Hogans and others did not embrace the lots in question, 
and upon this state of facts we announced the law without 
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expressly deciding what our view would have been if the 
facts were as contended for by respondents. 

Have we made any mistake in this fact? The deed from 
Hogans and others to Hart, dated May 6, A. D. 1834, con- 
veys “all that certain tract, piece or parcel of land lying 
and being within the following boundaries: that is to say, 
bounded on the east by lands now claimed by John L. Dog- 
gett, on the north by lands claimed by the said party of the 
second part, on the west by lands of the parties of the first 
part, (it being a part of the aforesaid tract,) and on the 
south by the St. Johns river. The first line begins on the 
banks of the aforesaid St. Johns river, and runs north forty 
chains ; the second line runs west twenty-six and a half 
chains, and the fourth line runs east twenty-six and a half 
chains to the point of beginning, containing one hundred 
and six acres, more or less. It being part of a tract of land 
granted by the Spanish Government to the widow and 
heirs of the said Purnall Taylor, deceased, on the 13th of 
September, A. D. 1816, and surveyed by Geo. I. F. Clark, 
Surveyor General, on the 31st day of February, A. D. 1817.” 

R. N. Ellis, the only witness for the respondent who is 
examined as to the question whether this deed embraced lots 
6 and 7, says: 

“This deed does not embrace the land in controversy, to- 
wit: lots six and seven, in block 136. I have surveyed 
the land described in said deed, commencing at the foot of 
Market street, thence north forty chains, thence west 264 
chains, thence south forty chains into the river, thence east 
to the point of beginning. The survey made by me was 
from the description in the deed. The north end of the 
forty chains from the foot of Market street falls in lot five, 
block 95, as by the old numbers of the blocks. The north 
line of 264 chains, running west, is 300 to 400 feet south 
from lots 6 and 7, in block 1386. The north line of the 
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Hogans’ grant, by my survey, runs about seventy feet 
north of these lots.” This witness states also that “ the 
north line of the Hogans’ grant and the south line of the 
Hogans’ donation are the same line.” According to this 
testimony it is clear that lots 6 and 7 were embraced in the 
Hogans’s grant; and it is equally plain that the land cov- 
ered by this deed does not embrace lots 6 and 7. Nor is 
there any uncertainty as to area. The deed states the land 
to be conveyed as 106 acres, more or less, and that is the 
quantity embraced in the boundaries given by courses and 
distances. Forty chains, or one hundred and sixty rods, is 
the distance north and south. The distance east and west 
is 264 chains, or 106 rods,.and this gives us 106 acres. To 
extend the north and south line 350 feet, would give us one 
hundred and twenty-eight and one-half acres. There is 
certainly no principle of law applicable to these facts by 
which we can embrace in this deed more land in acres than 
it calls for, and at the same time extend the metes and 
bounds expressly named. It is apparent from the bill of 
exceptions that it contains all the testimony given upon 
this subject, and it is our duty to consider it and act upon 
it. Wesee no doubt about the matter. It is not a case of 
conflict of testimony. As to this matter, the verdict of the 
jury is contrary to the evidence. 

Under these circumstances we cannot, as a matter of 
course, grant a rehearing. 

The prayer of the petition is denied. 


4 
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Wiiiam A. Patrick, ET AL., APPELLANT, vs. Huan A. 
Youne, APPELLEE. 

1. A bill of exceptions containing the evidence as given is the proper 
method by which the testimony upon a trial is brought to this 
court. Affidavits of persons present at the trial and of jurors in 
the case as to what a witness stated, although embraced in a bill 
of exceptions, cannot be here considered. 


2. Where the ‘‘ property in question”’ in an action of ejectment, as 
shown by the declaration, is a named lot in a city, a verdict that 
‘*we the jury find the defendant guilty of improperly withholding 
the property in question and find for plaintiff damages to amount 
of four hundred and thirty dollars,” is sufficiently certain. 


Appeal from the Circuit Court for Duval county. 
The facts are stated in the opinion. 


T. A. McDonell for Appellant. 
A, A. Knight for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This was an action of ejectment brought in the Circuit 
Court of the State of Florida for the Fourth Judicial Cir- 
cuit in Duval county. The general issue was pleaded. 
After trial and verdict for the respondent Young, who was 
the plaintiff below, defendants moved for a new trial, which 
being denied, after judgment, this appeal was prosecuted. 

The grounds upon which a reversal is sought are two: 

First. Because the plaintiff failed to prove possession in 
either of the defendants. 

Second. Because the verdict rendered was so vague, un- 
certain and indefinite that judgment should not have been 
entered thereon. 

We do not deem it necessary to discuss in this case the 
question whether, to entitle the plaintiff to recover in eject- 
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ment, the proof should show the defendant to be in posses- 
sion. Upon the motion for new trial the court held that 
possession in the defendant was established by the’ proof. 
The evidence taken at the trial is not in this record. There 
is no bill of exceptions purporting to contain the testimony 
of the witnesses. There is a bill of exceptions containing 
affidavits of several persons stating that they were present 
at the trial, that they heard the testimony and giving ‘their 
views as to whether possession in the defendant was estab- 
lished. : 

We have first the affidavit of T. A. McDonell and M. C. 
Jordan that they were present at the trial, that they paid 
special attention to the testimony, and that plaintiff did 
not prove possession in defendants. Next we have the affi- 
davit of the foreman of the jury rendering the verdict, who 
states that the evidence was that the daughter of one of: the 
defendants was in possession, her father living on the prem- 
ises ; that there was no evidence that the daughter held un- 
der the father, and there was no testimony showing that 
either of the defendants was controlling or managing the 
premises. Next we have an affidavit of F. F. L’Engle, 
who swears that he was a witness for the plaintiff in this 
suit, and that he testified that for some years past, and at 
the date of the sheriff’s return upon the summons ih this 
suit, and at the time of the trial, the defendant, William 
H. Kendrick, was in possession of the premises in contro- 
versy, and that his daughter was, and had been for some 
years, residing on the premises as a member of her father’s 
family. We have next the affidavit of Fred. Bettilini, who 
swears that the witness, L’Engle, testified that Kendrick 
was in possession. To the same effect follows an affidavit 
of plaintiff’s attorneys, as well as an affidavit of J. W. 
Archibald, another attorney. 

As to the affidavits of the jurors, in so far as they im- 
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peach the verdict in this case, they cannot be considered. 
The record of a verdict implies a unanimous consent of the 
jury, and is conclusive evidence of that fact. 16 Fla., 395. 
Independent of this, however, even if the affidavits of all 


- these parties are considered, we cannot see how we can dis- 


turb the action of the court. There is no bill of exceptions 
containing the testimony, and the affidavits, considering all 
of them, are certainly as much in favor of the verdict as 
against it. By treating this case in this manner we do not 
intend to sanction this method of showing to this court 
what was the testimony of a witness before the jury. The 
only proper method of doing this is to embrace the testi- 
mony itself in a bill of exceptions. What we here say is, 
that upon the record, improperly prepared though it may 
be, we see no cause for a reversal of the judgment of the Cir- 
cuit Court on the ae, that possession in the defendant 
was not proved. 

The verdict in this case was, “ We, the jury, find the de- 
fendant guilty of improperly withholding the property in 
question, and find for plaintiff damages to amount of four 
hundred and thirty dollars.” It is assigned for error that 
this verdict cannot be sustained for want of certainty. 

Ejectment was originally an action whereby a person 
ousted or removed from an estate for years might recover 
possession, but by means of a series of fictions it has long 
been used for trying disputed titles to corporeal heredita- 
ments and possessory titles to real estate. 

In many of the States the statutes very properly require 
the verdict to set out the metes and bounds of the estate re- 
covered, as well as the nature of the title found to be in the 
plaintiff. In this State we have no such legislation— 
[Chapter 3244 of Laws of Florida, approved after this de- 
cision, McC.’s Digest, 481, requires the verdict and judg- 
ment to state the quantity of plaintiff’s estate, and to de- 

















JANUARY TERM, 1881. 53 








Patrick et al. v. Young—Opinion of Court. 








scribe the land. It also enacts that the plea of not guilty 
shall be held to admit defendant’s possession, or in case of 
an adverse claimant, the adverse claim of defendant, and 
that a defendant must plead adverse claim or denial of pos- 
session specially —REPORTER | — and we must determine the 
sufficiency of this verdict by reference to the general princi- 
ples of law controlling the subject, premising what we have 
to say with the remark, that we do not see that this record 
raises the question as the matter is not made the ground for 
any motion, nor do we see that it was in any way called to 
the attention of the court. 48 IIl., 53. 

In ejectment, as in other actions, objections to the form 
of verdicts are not encouraged. Whenever the verdict is 
sufficiently certain to enable a court to give judgment and 
the sheriff to deliver possession, it will not be disturbed; 
and this certainty may be in the verdict itself, or by a refer- 
ence to something of a permanent and public nature. This 
is the rule announced by the Supreme Court of Pennsylva- 
nia in the case of Bagey vs. Detroisler, 35 Penn. State, 413. 
See to the same point 14 John., 86; 2 Burr., 698. Lord 
Mansfield, in 2 Burr., 698, says: “The principle is true 
and just that where the intention is manifest and beyond 
doubt, the court will set right matters of form.” Recollect- 
ing that ejectment is primarily a possessory action, we can- 
not say that the term “ withholding ” is inappropriate to a 
verdict in that action; indeed, in ejectment under some of 
the statutes, this term is used as the proper expression in 
which to frame the verdict. Such is the case in the State 
of Alabama, Olive vs. Adams, 50 Ala., 374. See also 9 
Mich., 544. 

In this case the land in question was lot number 25 in 
the town of La Villa, and we see no difficulty in the court 
awarding a writ of possession, or in the delivery of posses- 
sion by the sheriff. 

The judgment is affirmed. 
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Hvuen A. Youne, APPELLANT, vs. Jupson W. WHiItNEY, 
. APPELLEE. 

1. Ina suit by an attorney to recover compensation for professional 
services, defendant testifies that plaintiff's services ‘* have been of 
no value, but had been a great harm to him ;’’ but the whole evi- 
dence shows that the services had resulted favorably to his client, 
and there is no proof that any loss or delay had oceurred by reason 
of plaintiff's management of his client’s business, and there is no 
conflict of testimony as to the value of the services, the defendant’s 
testimony cannot prevail against the proof of such value. 

2. In foreclosing a mortgage, a cestui que trust is not a necessary party 
defendant, where the mortgagor holds the legal title under a secret 
trust, as the trustee represents the cestud que trust. 

Appeal from the Cireuit Court for Duval county. 

. This is an action of assumpsit. The entire claim of the 
appellee sued for was a balance of 3274.55, due on an ac- 
count of $339.55. The charges for professional services 
were: For foreclosing mortgage of Young vs. Kendrick, 
$132.70 ; for services in examining titles, &c., in purchase of 
land from Epping & Russel, $325; and services in eject- 
ment suit, $75 ; and in chancery suit of Patrick vs. Young 
& Bowden, $50; and for services in suit pending against 
injunction bondsmen, Conant and Burch, $25. The other 
charges were for moneys advanced, &c., for costs. The par- 
ties to the suit were the only witnesses. The Referee, Mr. 
F. P. Fleming, found and gave judgment for the appellee’s 
whole claim. 

The other facts are sfated in the opinion. 


Alva A. Knight for Appellant. 
LeRoy D. Ball and White & Henderson for Appellee. 
Tue Cuter-Justice delivered the opinion of the court. 


‘Whitney sued Young for services as solicitor and attor- 
ney in foreclosing a mortgage, conducting an ejectment suit, 
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and charges for services and expenses in other matters. 
Defendant pleaded that he was never indebted as alleged. 

The cause was tried before a referee, who found for plain- 
tiff the amount claimed, and judgment was entered thereon, 
from which defendant appealed. 

The evidence of both parties at the trial proved that the 
services mentioned in the declaration had been rendered by 
plaintiff as an attorney-at-law, and the plaintiff’s evidence 
shows prima facie that the charges were just. The defend- 
ant testifies that the mortgage foreclosed by plaintiff for 
defendant was executed by a young woman to secure money 
borrowed for the purpose of paying for the property ; that 
the title was conveyed to her at the instance of her father, 
who also negotiated the loan which she secured by her note 
and mortgage to Young; that the plaintiff, Whitney, knew 
all these facts, and in foreclosing the mortgage did not 
make the father a party defendant; that a tax certificate 
or tax deed was obtained by the father and conveyed to a 
third person ; that in the foreclosure suit plaintiff neglected 
to make these other persons parties defendant, in conse- 
quence of all which neglect, appellant, who purchased at 
the foreclosure sale, was hindered and obstructed by suits 
and injunctions in obtaining possession of the property, and, 
in the opinion of appellant, the plaintiff’s services in the 
matter had been of no value, but “on the contrary they 
have been of great harm to me.” 

The evidence shows that the plaintiff had, as a lawyer, 
foreclosed the mortgage and obtained a deed at the sale for 
defendant ; that he procured a writ of assistance to put 
defendant in possession ; was met in this by a bill and in- 
junction in favor of the holder of the tax title; procured a 
dissolution of the injunction by across bill; the other party 
appealed therefrom, and a suit in ejectment was then prose- 
cuted to judgment in favor of appellant, and a recovery 
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was had of the possession of the premises and several hun- 
dred dollars damages against a responsible person. Evi- 
dently the services were of some value. 

Viewing this evidence as introduced for the purpose of 
showing that the plaintift’s services were not worth as 
much as is claimed for them, we find nothing upon which 
to base such a conclusion. It does not appear that the 
father of the mortgagor, even if he had been a cestui que 
trust, (which is not apparent,) wasa necessary party defend- 
ant in the foreclosure suit, (2 Jones on Mortgages, Sec. 
1399 ;) nor that any delay or hindrance was occasioned in 
recovering the possession by reason of the omission to make 
him a party; nor does it appear that the plaintiff knew of 
any facts by which he could impeach the tax deed in the 
foreclosure proceedings. 

This tax deed seems to have been the basis or cause of 
the delay of the appellant in obtaining the possession of 
his property. The records of the proceedings in the several 
suits mentioned by witnesses are not before us, nor does it 
appear in any manner that the plaintiff was advised of facts 
which should have led him to proceed otherwise than he 
did ; nor is there any evidence to show how much less, if 
anything, he was entitled to recover. The testimony of 
persons skilled in the practice of law might have been of 
some value upon this point. The judgment of the defend- 
ant, who is evidently not so skilled, certainly throws no 
light upon the question. There is then no evidence show- 
ing that the plaintiff’s services were of less value than his 
testimony proved them to be worth. 

The appellee in argument suggests that the testimony on 
the part of the appellant, tending to show unskillfulness or 
negligence of the plaintiff in conducting the business of 
foreclosure of the mortgage, was not admissible under the 
general issue to defeat a recovery, but such defence must be 
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specially pleaded. This question can hardly be considered, 
however, because no objection was made to the testimony 
when it was offered, and the whole case was submitted to 
the referee by the parties without exception reserved. 

Upon the pleadings and testimony it does not appear that 
any error was committed by the referee, and the judgment 
is affirmed. 





Davip B. Stewart, PLAINTIFF IN Error, vs. WILLIAM 
MI.Luts, DEFENDANT IN ERROR. 


1. Inan action for the taking and detention of personal property the plea 
of not guilty puts in issue the taking and detention, and not the 
right of property and possession of the plaintiff. (©. C. Rule 75.) 


2. Error cannot be assigned that the Judge gave or neglected to give 
instructions to the jury as prayed for by counsel, with his ruling 
thereon, or to sign and seal the same, unless his neglect or refusal 
was duly excepted to and so appears of record. 


3. It is not error for the Judge to refuse to read to the jury the instruc- 
tions prayed for, which he declines to give to the jury as his charge 
or instruction. It is only necessary that he give in writing his re- 
fusal to give the instruction as prayed. 


Writ of Error to the Circuit Court for Orange county. 

Chapter 2096 of the Laws of Florida (McClellan’s Digest, 
page 338) provides that “if either of the parties, or their 
attorneys, present to the Judge their instructions in writ- 
ing on the point or points of law or exceptions taken aris- 
ing on the trial, it shall be the duty of the Judge to declare, 
in writing, to the jury his ruling thereupon as presented, 
and pronounce the same to the jury as given or refused.” 

Rule 75, referred to in the opinion, provides that “ in ac- 
tions for taking, damaging or converting the plaintiff's 
goods, the plea of not guilty shall operate as a denial of the 








58 SUPREME COURT. 








Stewart v. Mills—Opinion of Court. 








defendant having committed the wrong, but not of the 
plaintiff’s property therein.” 
The other facts are stated in the opinion. 


E. K. Foster and John W. Price for Plaintiff in Error. 
H. C. Harrison for Defendant in Error. 


Tue CurerF-JustTIce delivered the opinion of the court. 


This was a suit brought by Mills for the taking and de- 
tention of a quantity of corn, the property of plaintiff. 
The defendant pleaded simply not guilty. 

After hearing the testimony and the charge of the court, 
the jury found for the plaintiff and assessed damages, upon 
which judgment was entered for plaintiff. 

There are minutes of what purports to be testimony cop- 
ied into the record, but we cannot examine or consider it, 
as it is not attested by a bill of exceptions as the testimony 
given on the trial. 

The only exception noted in the record and attested by 
the Judge appears by the following entry: “ Plaintiff's 
counsel asks the court to charge the jury that Mills’ posses- 
sion of the corn is not in issue in this Gase, as it is admit- 
ted by the plea of not guilty which only denies the taking. 

“2. That the plea in this case only denies the taking of 
the corn by Stewart, and if they believe that he took it 
without the consent of Mills or Marshall, he is guilty of 
the conversion of the corn, and is liable to Mills for its 
value.” 

“ The above instructions are given.” This is signed and 
sealed by the Judge. “ Defendant’s counsel excepts to the 
above instructions,” signed by the Judge. 

Written instructions appear.to have been asked by de- 
fendant’s counsel, upon which the Judge endorsed: “ The 
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within instructions refused,” and signed the same. No ex- 
ception was taken to this refusal or to the absence of seal. 

As to the exception to the charge and instruction given 
at plaintiff’s request and excepted to by defendant, it is 
remarked that the action was for taking and detaining 
plaintiff’s property by defendant. The plea of not guilty 
puts in issue the taking and detention of the goods, but not 
the plaintiff’s property therein. See Rule 75, Circuit Court 
Rules in Common Law Actions; Stephens’ Nisi Prius, 
2698. 

The charge given by the court was, therefore, strictly in 
accord with the law of the case. 

As no exception was taken to the refusal to give the in- 
structions asked for on the part of defendant, there is no 
issue of law thereon before this court. 

Counsel for plaintiff in error urges that under the act of 
1877, Chapter 2096, it is manifest error of record if the 
Judge simply write “given” or “refused” upon the in- 
structions prayed by counsel, but that it should appear that 
the Judge actually read the instructions to the jury and his 
rulings thereon as written. 

When a record comes to us with the word “ given” writ- 
ten against a paragraph of instructions, and signed and 
sealed by the Judge, we understand that he read to the jury 
the written instructions as the law of the case. If he did 
not give them in writing, it may be made to appear by a 
bill of exceptions. When the Judge writes “ refused ” 
against a desired instruction, we understand that he an- 
nounced in writing to the jury his refusal to give the in- 
struction prayed, unless the contrary appears by a bill of 
exceptions. In case of such refusal it is unnecessary to 
read to the jury the rejected instructions. 17 Fia., 888. 

It might in some cases prejudice the party offering in- 
structions if the Judge should read them and refuse them 








60 SUPREME COURT. 








Florida Central R. R. Company v. Bisbee—Syllabus. 








in the presence of the jury, because they may seem to be 
favorable to the party offering them, or may be mere repe- 
titions of a charge already given, and the impression left 
upon the minds of the jurors by such refusal may be mis- 
chievous. 

The way to bring in question the action of the court is 
to note an exception at the time and incorporate the matter 
in a bill of exceptions, with so much of the proceedings as 
may be necessary to a full understanding of the exception 
taken. 

All the questions suggested in respect to the provisions 
of the act of 1877, Chapter 2096, have been considered in 
So. Ex. Co. vs. Van Meter, 17 Fla., 783 ; Sherman vs. State, 
ib., 888; Pottsdamer vs. State, ib., 895. 

The judgmeut is affirmed. 








THE Fiorrpa CENTRAL RaILRoaD ComPpaNy, APPELLANT, 
vs. H. Bispez, Jr., APPELLEE. 


1. What is done under a decree is valid so far as third persons are con- 
cerned, notwithstanding the subsequent reversal of the decree. 
Where moneys collected under such decrees are applied by order 
of court to a debt of plaintiff to a third person, there is no remedy 
against such third person upon a subsequent reversal of the de- 
cree, 

2. Where a receiver has moneys sequestered by him under a decree 
finding such moneys applicable to plaintiff’s demand, and a portion 
of such moneys is applied by order of court to the payment of the 
claim of plaintiff’s attorney against the plaintiff for his services in 
the suit, a subsequent reversal of the decree and of the order direct- 
ing payment to the attorney of his claim against plaintiff, there be- 
ing no supersedeas when the money was applied, gives the defend- 
ant no claim against the attorney. 
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3. A defence upon equitable grounds, which sets up as the substantial 
equity a defence at law, such defence at law having been already 
interposed by plea (such plea being a good plea,) should be disal- 
lowed. 


Appeal from the Circuit Court for Duval county. 
The facts are stated in the opinion. 


James M. Baker and John T. Walker for Appellant. 
H. Bisbee, Jr., in pro. per. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is an action of indebitatus assumpsit to recover money 
paid upon a judgment or order subsequently reversed upon 
appeal. The plaintiff in its declaration avers: That the 
defendant on the 27th day of July, A. D. 1876, procured 
an order from the Circuit Court for the Fourth Judicial 
Cireuit to Joseph H. Durkee, then master in charge and 
possession of the Florida Central Railroad, under and by 
virtue of a decree in the suit of the State of Florida vs. the 
plaintiff and others, ordering the said Joseph H. Durkee, as 
such master and receiver, to pay to the said defendant the 
sum of six thousand dollars on account of fees claimed to be 
due the defendant for services as solicitor in said cause, 
upon which said order the said Durkee, as such master and 
receiver of the moneys of the said company, did then and 
there pay to the defendant three thousand dollars; and 
the said plaintiff, being aggrieved by said order, appealed 
therefrom to the Supreme Court of the State of Florida, 
which appeal coming on to be heard the said Supreme Court 
set aside and reversed said order to pay said amount of six 
thousand dollars to the defendant, whereupon a right ac- 
crued to the plaintiff to institute suit against the defendant 
to recover the amount of three thousand dollars, whereupon 








62 SUPREME COURT. 








Florida Central R. R. Company v. Bisbee—Opinion of Court. 








the defendant became liable to pay the said sum, with in- 
terest, &c. Then follows a count for nioney had and re- 
ceived by the defendant for the use of the plaintiff. To 
this declaration there was a demurrer, but we do not see 
that any action was taken upon it. | pie 
The defendant filed several pleas. We examine them in 
their order. The first was substantially: That in June, 
A. D. 1870, as authorized by the provisions of several acts 
of the Legislature of Florida, the State of Florida issued 
and delivered to the Jacksonville, Pensacola and Mobile 
Railroad Company four thousand bonds of the State of 
Florida, of the denomination of one thousand dollars each, 
receiving from said company three thousand bonds of that 
company, and one thousand bonds of the Florida Central 
Railroad Company of one thousand dollars each, bearing 
eight per cent. -interest, in exchange for the said State 
bonds; that the J., P. & M. Railroad Company sold a 
greater part of said bonds ; that on the 20th day of March, 
A. D. 1872, the State brought a suit in the Circuit Court 
for Duval county against the said J., P. & M. R. R. Com- 
pany, et a/. ; that afterwards, on June 22, 1872, by means 
of an amended complaint, the plaintiff in this cause, the 
Florida Central Railroad Company, was made a defendant ; 
that said company denied its power to issue its said bonds, 
or that said bonds were a lien upon its property ; that the 
State prosecuted this action to enforce the lien upon its 
property authorized by the laws, named as security for the 
payment of its bonds, as well as against the J., P. & M. R. 
R. Company, to enforce a like lien; that a judgment was 
obtained in said suit against the said J., P. & M. R. R. 
Company for six hundred thousand dollars interest accrued 
on its bonds, and that a judgment was recovered on the 
18th November, A. D. 1875, against the plaintiff for the 
sum of three hundred and sixty-eight thousand dollars on 
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account of interest due on its bonds, which said judgment 
against the plaintiff ordered Joseph H. Durkee, as a master 
of this court, to take ‘possession of the railroad and property 
of plaintiff, and to sell the same at public auction for cash, 
and make report thereof, and that said judgment is the de 
cree mentioned in the plaintiff’s declaration, under which 
the said Joseph H. Durkee, as master, acquired and held 
the said railroad: property ; that pursuant to the directions 
of said judgment said master acquired and held the said 
railroad property of the plaintiff, receiving the net incomes 
and profits arising from its operation, which said moneys, 
by the terms of the said judgment, the said master was re- 
quired to deposit in the First National Bank of Florida, 
and which could only be paid out upon an order of this 
court, directed to said master, according to the terms of said 
judgment ; that said master executed a bond (a description 
is here given of it which is not essential); that the said 
judgment also provided that the plaintiff should be entitled 
to a credit on said judgment for all moneys that should 
come into the hands of said master while in possession of 
said railroad ; that on the 27th of July, A. D. 1876, the 
master being then in possession of said railroad, under said 
final judgment, which was then in full force, the State of 
Florida, then as trustee, prosecuting said suit against the 
plaintiff for the benefit of the holders of said State bonds 
and the trust estate, was indebted to defendant for service 
rendered as its agent, solicitor and attorney in said suit 
against the plaintiff; that the moneys then in the hands of 
the said master, deposited in the bank named, arising from 
said road while in the possession of said master, being mon- 
eys applicable to the payment of said judgment, and a trust 
fund for the benefit of said bondholders, for whose use and 
benefit the said suit was prosecuted, the said master, upon 
the order of said. court, duly made and with the consent, 
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sanction and approval of the State, through its Governor, 
did pay to this defendant, about the 27th of July, A. D. 
1876, the sum of three thousand dollars in check drawn by 
him upon said bank, in favor of this defendant, and the said 
sum was passed to the credit of the State of Florida for de- 
fendant’s said services; and afterwards, about the 22d day 
of December, A. D. 1876, the State of Florida, as such trus- 
tee, through its Governor, and this defendant, had a full and 
final settlement for defendant’s services as agent and solici- 
tor, for services rendered in said suits and in other suits, 
and in this settlement the State of Florida and said trust 
estate received and obtained credit for the three thousand 
dollars, and the said State, the client of defendant, was dis- 
charged therefrom. 

To this and the other pleas which we notice hereafter 
there was a demurrer. 

The questions discussed upon the demurrer to this plea 
arise more from a difference in its construction than froma 
conflict in opinion as to what is the law applicable to the 
facts when ascertained. 

We think the plea, construed with reference to the decla- 
ration, presents this case: that the defendant, representing 
the State of Florida as attorney and solicitor, recovered, on 
the 18th of November, 1875, a judgment against the plain- 
tiff corporation for the sum of three hundred and sixty- 
eight thousand dollars, on account of interest due on bonds 
of the plaintiff corporation held by the State; that under 
this judgment a master was directed to take possession of 
the property of the plaintiff, to sell the same, and to re- 
ceive the incomes from its management ; that the judgment 
provided that the plaintiff should be entitled to a credit for 
all moneys that should come to the hands of the master ; 
that on the 27th of July, A. D. 1876, the master, having 
funds then in his possession realized by the management of 
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plaintiff’s property under said judgment, the said judgment 
being in full force and effect, paid the defendant the sum 
of three thousand dollars upon the order of the court duly 
made and with the consent, sanction and approval of the 
State; that the said sum was passed to the credit of the 
State of Florida for defendant’s said services as attorney 
and counsellor; and that upon a full and final settlement 
afterwards had between the defendant and the State, the 
defendant gave the State of Florida credit for this money 
thus paid. Subsequently, upon an appeal, both the judg- 
ment and the order were reversed. 

The question here is, can the plaintiff corporation, under 
these circumstances, recover this money thus paid defend- 
ant for services as attorney and counsellor anterior to the 
reversal of the judgment and order? In contemplation of 
law, the moneys in the hands of the master at the time 
they were paid were moneys applicable to the payment of 
the judgment in favor. of the State, the judgment being 
then in full operation, and the attorney and counsellor had 
a lien upon them for the amount of his claim for services 
in favor of the judgment plaintiff. The judgment being 
in force, this application of the funds was legal under the 
then existing circumstances. It was an application of money 
which might be properly appropriated to the payment of the 
sum due the judgment plaintiff, to the debt of such judg- 
ment plaintiff, in such manner as upon a reversal of the 
judgment the remedy of the plaintiff corporation here, if 
there was any, was by a writ of restitution against the 
plaintiff in the original suit, with or without a scire facias, 
as the case may be, and not an action of indebitatus assumpsit 
against the attorney to whose claim for services it‘had been 
legally applied before that time. The judgment plaintiff 
has applied money adjudged at the time to be applicable 
to the payment of her own claim to the payment of an un- 

5 
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disputed debt due by her. The defendant in judgment 
must look to her, and not to her creditors. It will not be 
denied, upon the reversal of this judgment, that the Florida 
Central Railroad Company had a right to restitution as 
against the party plaintiff in the judgment. If this be so, 
it certainly must be evident that this corporation cannot re- 
cover as against the attorney. She cannot have a subsisting 
right of action against the party and against her attorney 
and agent at the same time. 

The Supreme Court of the United States, speaking of 
this subject, says, (6 Pet., 8): “The reversal of the judg- 
ment gives a new right or cause of action against the parties 
to the judgment, and creates a legal obligation on their part 
to restore what the other party has lost by reason of the 
erroneous judgment; and as between the parties to the 
judgment, there is all the privity necessary to sustain and 
enforce such right, but as to strangers there is no such 
privity.” 

The presumption from this record, upon the face of the 
declaration and this plea, is that the proper method was 
adopted to have this debt of the State of Florida for ser- 
vices of her attorney and counsellor paid from the funds in 
the hands of the master and applicable to the claim of the 
State. The rule upon this subject in chancery is that 
“when a fund coming to his client is in court, the solicitor 
may present a petition for the taxation of his bill and for 
payment of it out of the fund.” Dan’l Chy. Prac. and 
Pleadg., 5 Edition, 1845. 

According to the authorities defining with accuracy this 
proceeding and a suit in equity, there is such a difference 
between them that there may be an application of moneys 
by such proceeding in the pending suit and yet not a re- 
covery in a bill for an account. 9 Sim., 583, 588. 

While in the time of Lord Hardwicke the rule may have 
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been otherwise, as counsellors could not then maintain an 
action for fees, the rule in this State, and in most of the 
States of the Union, is that upon such funds in the registry 
of the court the attorney for the plaintiff has a lien for a 
reasonable compensation for his services in obtaining such 
judgment or decree. 6 Fla., 258; 10 Wall., 493, 494; 14 
Ga., 105. 

The application of the funds here was legal and accord- 
ing to the judgment and order, which had not been super- 
seded. These positions are clear, and we see no other ques- 
tion in the case except the one of privity. Was the de 
fendant here such a stranger to the decree or judgment as 
prevents the existence of such privity between him and the 
plaintiff as is necessary to maintain this action of indebi- 
tatus assumpsit? We think no such privity exists or ex- 
isted. His claim was inno way any part of the foundation 
of the judgment against the Florida Central Railroad Com- 
pany, nor did he, under the averments of the plea, make 
any claim against that company. 

He was paid from money in gremio legis applicable to a 
judgment and decree between his client and the plaintiff 
here. 

No question between the parties to this suit not already 
determined was necessary to be considered in the hearing 
of his petition seeking payment out of these funds. The 
action of the court simply sanctioned and directed an ap- 
propriation of funds applicable to the claim of his debtor 
to him her creditor. The attorney of the State did not as- 
sume any other or new relation to the Florida Central Rail- 
road Company than he had occupied before. He claimed, 
as attorney of the State, by virtue of a claim against the 
State, and while it is true that this act as attorney of the 
State was to enure to his own benefit, still this benefit re- 
sulted directly and solely from his relation to the State, and 
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indirectly through the relations of the State to the Florida 
Central Railroad Company. He made no direct claim 
against the Florida Central Railroad Company. And in 
view of the language of the Supreme Court of the United 
States referred to, any act resulting from the relations of 
the parties to the suit, which was justified by the judicial 
proceeding in its then present status erroneous though it 
may have been afterwards determined to be, as between the 
parties, must be sustained as to third persons. 

A supersedeas is necessary to prevent such action. That 
would have stopped any proceeding of the court or its oft- 
cers under the decree. If there is no supersedeas, then ac- 
tion of the court, in accordance with the decree, if the de- 
cree be afterwards reversed, can only be remedied by pro- 
ceeding against the parties. 

These conclusions are sustained by the principles an- 
nounced in the following cases: 3 N. Y., 329; 20 N. Y., 
306 ; 6 Pet., 15 to 19; 14 Ga., 89; 10 Wall., 494; 2 Mon., 
972; 28 N. Y., 237; 18 N. Y., 371. 

The other pleas are pleas on equitable grounds under the 
sixty-ninth section of Chapter 1096, Laws, being an act to 
amend the pleading and practice in the courts of this State, 
A plea under this statute is applicable only to a case at law 
in which, if judgment were obtained against the defendant, 
he would be entitled to relief on equitable grounds. Day’s 
Com. Law Procedure, 328, and cases cited. It is obvious 
that all such equitable pleas have vitality and effect accord- 
ing to the case made at law. To be effective not only must 
a case at law be made against the defendant, but an equity 
which would be operative to give title to relief against the 
particular judgment to be given in that case must be dis- 
closed by the plea. 

The first plea here on equitable grounds recites first the 
facts set up in the plea just disposed of, and that the plain- 
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tiff can obtain credit for this sum in a suit alleged to be 
pending between it and the cestui que trusts of the State. 
We have seen that these facts are a sufficient reply to the 
case made by the declaration admitting that it makes a 
case, and it follows, therefore, that looking at the entire 
pleading no case for an equitable defence exists. If the 
facts here pleaded are available, they are available at law. 

Whether the plaintiff here is entitled to credit upon the 
decree in the case of J. F. Schutte and others against it for 
this three thousand dollars, or whether the State, as trus- 
tee, would be entitled to a credit for that sum in its account 
with the cestui que trust as an amount disbursed by her in 
the management of the trust, are questions which in our 
judgment have no place here, as they are questions with 
which the defendant here has no concern as equitable de- 
fences, except in the event of his liability to judgment at 
law. 

The third plea on equitable grounds recites substantially 
the matter of the first plea, and proposes to set off a debt 
due by the plaintiff to the State, as trustee, against the 
three thousand dollars claimed to be due it by the defend- 
ant, the agent and attorney of the trustee. What has been 
said of the second plea in principle disposes of this plea. 
The first plea being, in our opinion, a good defence, the 
judgment, to the extent that it overrules the demurrer, 
must be affirmed. The plaintiff, however, upon remand- 
ing the case may, under the practice in this State, have 
leave to reply to the plea upon showing a meritorious repli- 
cation, to be filed in twenty days after the filing of the 
mandate of this court in the Circuit Court, in which case 
the court may set aside the final judgment upon the de. 
murrer, and proceed in the case according to law, otherwise 
the final judgment to stand affirmed. 

Judgment affirmed with qualification stated. 
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Nore.—Section 27 of the act of November 23, 1828, pro- 
vides: “ That no demurrer, either at law or in equity, shall 
be considered as an admission of the facts set forth in the 
pleadings referred to so as to bar the person demurring 
from any substantial claim or defence which he might have 
urged if said demurrer had not been filed.” Thomp. Dig., 
331. 

VanValkenburgh, J., did not sit in this case. 











Cuarues O. Livineston, PLAINTIFF IN Error, vs. RoBERTS’ 
Executor, DEFENDANT IN ERROR. 


— 


. Whena party in cross-examining a witness presses questions relating 
to collateral matters not testified to in the direct examination, he 
makes the witness his own as to the facts so brought out. 

2. Testimony of impressions and conclusions, drawn from a conversa- 
tion, is of little value against positive testimony giving the lan- 
guage used. 

3. Proof of the circumstances under which the plaintiff, the indorsee 
of a note, purchased it in order to let in evidence of the want of 
consideration between the original parties, must be such as to ne- 
cessarily create doubts of the good faith or innocence of the plain- 
tiff in purchasing it. 

4, Reputation that the payee of a note is a ‘‘conjurer and fortune- 
teller,’ and proof that a probable consideration of the note was 
medicine and nursing furnished to a sick man by the reputed von- 
jurer and fortune-teller, is not evidence that the note was given in 
consideration of ‘‘conjuring,’’ &c., or that the consideration was 
illegal. 


Writ of Error to the Cireuit Court for Duval county. 
This case was tried before Mr. T. A. McDonell as a 


Referee. 
The other facts of the case are stated in the opinion. 
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M. C. Jordan for Plaintiff in Error. 
C. P. Cooper in pro. per. 
Tue CuteEr-JusTIcE delivered the opinion of the court. 


This was an action upona promissory note made by John 
Roberts, December 29, 1876, payable to Mrs. E. G. Magru- 
der or order for two hundred and fifty dollars sixty days 
after date, and alleged to have been indorsed to the plaintiff 
before due. The executor of Roberts filed sworn pleas to 
the declaration: First, That he was not indebted. Second, 
“That the note was obtained from the said John Roberts 
in his life-time, not many weeks before his death, while 
suffering from an incurable disease, by fraud, on false pre- 
tenses and without consideration by Mrs. E. G. Magruder, 
the payee, who claimed to be a conjurer, and proposed to 
cure said Roberts by witch-craft and conjury, and con- 
tracted to cure him or demand no pay, and pronounced him 
cured after performing her so-called conjuring and incanta- 
tionsand senseless manipulations orsome other absurd things, 
and extracted from him in his weakened state of mind and 
body said promissory note ; the said E. G. Magruder not 
being a physician by profession, and not having a diploma 
or certificate on file or of record, as required by the statute ; 
and defendant says that said John Roberts was not cured, 
but died of the disease which she professed to cure ina few 
weeks after her ‘ conjuring’ as aforesaid.” Third, Defend- 
ant alleges that plaintiff is not an innocent holder for value, 
but had notice of the facts above stated, and bought said 
note from the payee with full knowledge of said facts, and 
gave a totally inadequate consideration therefor in conse- 
quence of the doubtful and illegal manner of obtaining the 
note by the payee. The pleas were sworn to. Plaintiff 
joined issue upon these pleas, and the cause was referred toa 
referee for trial, whorendered judgment fordefendant. Plain- 
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tiff brings a writ of error. The defendant insists that the con- 
sideration of the note having been denied on oath, it was 
incumbent on the plaintiff to prove the consideration as be- 
tween the original parties, under the provisions of section 
24, act of 1827, Thomp. Dig. 331, to-wit: that “it shall 
not be necessary for the plaintiff to prove the execution of 
any bond, note or other instrument of writing purporting 
to have been signed by the defendant, nor the consideration 
for which the same was given, unless the same shall be de- 
nied by plea” put in on oath. 

This provision has been construed in White vs. Camp, 1 
Fla., 94, to require the plaintiff to prove the consideration 
when he is a party to the original note, and the considera- 
tion is denied by plea on oath, and not when the plaintiff 
is the assignee or indorsee. In other words, the ruie of the 
common law as to inquiring into the consideration remains 
unchanged, except that the defendant may, by plea on oath, 
compel the payee plaintiff to prove the consideration of a 
note sued on. 

It is held, however, in Prescott vs. Johnson, (8 Fla., 391,) 
that where it shall be made to appear that the plaintiff pur- 
chased the note under suspicious circumstances, such as ne- 
cessarily to cast a shade upon the transaction and put the 
holder upon inquiry, the holder must prove the considera- 
tion where such plea is put in. Whether the rule in White 
vs. Camp or that in Prescott vs. Johnson is the sounder one, 
it is not necessary to decide in this case. 

What are the suspicious circumstances under which the 
plaintiff purchased this note ? 

The plaintiff testified in his own behalf that the payee 
called on him to ascertain whether he would take a note of 
John Roberts’ for some goods out of his store. Afterwards 
she brought the note and delivered it tohim in payment of 
a bill of goods purchased, amounting to $267, something 
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more than the face of the noie. The defendant then proved 
by plaintiff, by way of cross-examination, that at the time 
he purchased the note he did not know for what considera- 
tion the note was given, but that the payee informed him 
that Roberts owed her for doctoring, and owed for other 
things some four or five hundred dollars; that he made no 
inquiry as to the consideration or the character of her busi- 
ness, but afterwards heard that she was called a doctress, and 
told fortunes. Mr. Ledwith, a witness for defendant, testi- 
fied that he heard a conversation between plaintiff and Mr. 
Cooper in which he understood that the basis of Mrs. Ma- 
gruder’s claim was that she had been doctoring or conjuring 
Mr. Roberts; that the words “ conjuring ” and “ fortune- 
telling ” were used by plaintiff. He was “ strongly of the 
belief” also that plaintiff “ admitted that he knew before 
he traded for the note the peculiar character of the note, 
and the circumstances under which the same was given.” 
Ledwith says there was something said about the inade- 
quacy of the amount given by plaintiff for the note, and 
that plaintiff said in explanation that he had some doubts 
about collecting it, owing to the nature of the claim. 

L’Engle, for defence, testified that Mrs. Magruder’s pro- 
fessed occupation was that of a doctor; her reputation was 
that of a “conjurer, dealing in roots, herbs and spells.” She 
said she was treating Mr. Roberts during his sickness. He 
was then of a weak mind. (This was given under objection 
and exception, that failure of or illegal consideration for 
the note had not been shown.) 

C. P. Cooper, executor of Roberts, testified that Roberts 
died February 16, 1877 ; that when plaintiff presented the 
note for payment he asked him what the consideration of 
the note was, and plaintiff answered that it was given to 
Mrs. Magruder by Roberts “ for conjuring him to make 
him well ;” that Mrs. M. was an old woman who lived by 
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conjuring and fortune-telling ; that she professed to be a 
kind of a doctor, but not a regular doctor. On asking 
Livingston what he had given for the note, he “ laughed 
and said he did not give much, or something of that sort ; 
had given a little food for her horse or cow and a stove.” 
He said he had given so little for the note because he had 
doubts about the note and taken chances, or words to that 
effect. “ He admitted to me, then and there, that he knew 
at the time how Mrs. Magruder had got it.” 

Frederick Luders testified that he was acquainted with 
Mrs. Magruder ; she seemed to be a doctress, made medicines 
herself and brought them ; she attended Mr. Roberts, who 
sent for her; she attended him several weeks; on a certain 
morning she did not come, and Roberts sent for her; she 
sometimes stayed with him two and three hours; I was 
there often at night, and she would give him medicines, 
and was sometimes alone with him, Roberts requesting 
that everybody else would go out of the room, as Mrs. M. 
wanted to be by herself with him; never saw her practice 
“conjuring ;” I was with him a good deal, and the last 
four or five days all the time ; I don’t think he was a man 
easily imposed on, or had a weak mind; was with him 
most of the time, and he talked some sense. 

Cross-Er.—Mrs. M. attended Mr. R. about three weeks, 
calling on an average about every other day, remaining on 
an average one to three hours; she stopped visiting him 
three days before he died; during his last illness of eleven 
months several regular doctors attended him; Mr. Roberts 
said the doctors never did him any good, and thought she 
had done him some good. 

Plaintiff recalled, said he never made use of the word 
“conjuring ” in Mr. Cooper’s presence; did not know the 
meaning of it; never told Mr. Cooper or Ledwith that the 
note was given for “conjuring ” Mr. Roberts; did not say 
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to Cooper that the consideration I gave for the note was in- 
adequate, but I gave stoves, feed and goods in my line. 

This is substantially all the testimony in the case, and 
proper judgment depends mainly upon a careful examina- 
tion of this evidence. 

It appears therefrom that the plaintiff gave in exchange 
for the note goods invoiced at $267, there being no dispute 
as to the fairness of the invoice offered in evidence, and 
that the purchase of the note was before it was due. Mr. 
Cooper’s and Mr. Ledwith’s recollection of the conversa- 
tion with Mr. Livingston as to the price paid for the note 
is too indefinite to overcome this proof. 

Mr. Ledwith’s testimony as to his impressions, and what 
he “understood” from the conversation between Cooper 
and plaintiff, his attention being attracted by the words 
“conjuring” and “ fortune-telling,” and his “strong be- 
lief” that plaintiff admitted that he knew before he got 
the note the circumstances under which the note was given, 
is too indefinite in its treatment of facts to affect the rights 
of the parties. Indeed the whole testimony of Mr. Led- 
with is little more than a statement of impressions. 

Mr. Cooper says plaintiff told him the note was given by 
Roberts to the payee “ for conjuring him to make him 
well ;” that she was an old woman who lived by conjuring 
and fortune-telling ; a kind of a doctor, but not a regular 
doctor, and that he gave a small price because he had 
doubts about the note, and taken chances, “ or words to 
that effect,” and that “ he admitted to me then and there 
that he knew at the time how Mrs. Magruder had got it.” 

The testimony of Mr. Luders shows that Mr. Roberts 
sent for Mrs. Magruder to doctor or nurse him, and she was 
there frequently and for several hours at a time; made 
medicines for him and administered them; when she did 
not come he sent for her; never saw her practice “ conjur- 
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ing; Roberts was a man not easily imposed on, nor of 
weak mind, and talked sound sense ; witness was with him 
through his sickness, and Roberts thought Mrs. Magrudez’s 
treatment had done him more good than that of the several 
physicians who had attended him. 

There is no direct proof here to show what was the _ac- 
tual consideration of the note, but it is shown by testimony 
produced by defendant in his cross-examination of plaintiff 
upon matters not referred to in his direct examination, that 
the plaintiff not only paid a valuable consideration for the 
note, but took it with no notice or knowledge what the con- 
sideration was; and was actually informed by the payee, 
upon his inquiry before the note was brought to him, that 
Roberts owed her for doctoring, and other things, several 
hundred dollars, and that after he took the note he heard 
she was a doctress or fortune-teller. This testimony so 
brought out is testimony produced on the part of the de- 
fendant. It is a sound rule that a witness cannot be cross- 
examined to a distinct collateral fact, for the purpose of 
afterwards contradicting him. He makes the witness his 
own. 5 Wend., 301; 2 Dev. & Bat., 39; 2 Caines, 178. 
The testimony of Mr. Ledwith and Mr. Cooper was in some 
respects an apparent contradiction of a part of the testi- 
mony of the plaintiff as a witness examined by defendant, 
and by which the defendant is bound, if the strict rules of 
law are applied. Mr. Cooper’s testimony is the only evi- 
dence substantially contradicting that of the plaintiff, and 
that is in respect to what plaintiff had said to him as to 
the consideration of the note and his knowledge of it when 
he bought it. 

Mr. Cooper says plaintiff told him what the note was 
given for, and that he knew it at the time. Plaintiff says 
he did not tell him so, and he didn’t know when he bought 
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it what it was given for, but had heard afterwards that the 
payee was a “ doctress or a fortune-teller.” 

Taking this testimony all together, there is no proper 
proof of such suspicious circumstances in respect to the 
purchase of the note, or of notice to the plaintiff of any de- 
fect in the consideration, as to require him to prove the act- 
ual consideration for which the note was given, according 
to the strictest reading of the opinion of the court in Pres- 
cott vs. Johnson. But the testimony of Luders fortifies the 
plaintiff’s testimony as to Roberts’ indebtness to Mrs. Ma- 
grudér. There is no testimony tending to show anything 
about “ conjuring ” or other “ humbug treatment” of Rob- 
erts by Mrs. Magruder. She prepared and gave him medi- 
cine, and spent much time in doctoring and nursing him. 
What “ other things ” entered into the consideration of the 
note we cannot learn from this testimony. 

When there have been business transactions between par- 
ties, and a note is given by one to the other, a considera- 
tion for the giving of the note may naturally be referable 
to such previous or current business affairs of the parties, 
and so if necesssry the testimony here as to services ren- 
dered by the payee at the request of the maker may be ap- 
plied to show an indebtedness in support of the considera- 
tion of the note in question, and the words “ value re- 
ceived ” expressed in it. 

We do not find any evidence of the fraud, witchcraft, con- 
jury or false pretenses, alleged or alluded to in the pleas. 
These are allegations to be proved, if available, as defences 
or in support of the plea of want ot consideration. There 
is no sound rule of law which requires this plaintiff to nega- 
tive such allegations of grounds of defence. 

The judgment must be reversed and a new trial granted. 
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THE CoMMISSIONERS OF SUWANNEE CouNTY, APPELLANTS, Vs. 
Tue CoMMISSIONERS OF CoLUMBIA CouNTY, APPELLEES. 


In a proceeding to re-establish certain bonds executed by the officers 
of one county and burned while in possession of the officers of an- 
other county, the latter being the payee, the former pleaded to the 
petition for the re-establishment that the bonds were not lawfully 
delivered ; that they were illegal and void for fraud, want of con- 
sideration ; that the bends were satisfied and no liability ever ex- 
isted : Jield, That these and kindred matters constituted no valid 
objection to the 1e-establishment, but were matters of defence to 
be set up in proceedings to enforce the bonds. 


Appeal from the Circuit Court for Suwannee county. 

Suwannee and New River counties were created from 
portions of the territory of Columbia county. Columbia 
county had subscribed for and received stock in the Florida, 
Atlantic and Gulf Central Railroad Company. The act of 
1858, (Chapter 895,) referred to in the opinion, provided 
that upon the organization of Suwannee and New River 
counties, the Commissioners of Columbia county should 
transfer to each of the other counties so many shares of the 
stock as would constitute a fair division between the three 
counties, on the basis of the taxable property of these coun- 
ties under the last assessments. Upon the transfer of the 
stock the Commissioners of New River and Suwannee 
counties were to issue bonds of their respective counties, 
payable to Columbia county, in the same amounts as the 
stock received, payable like those issued by Columbia 
county for the entire stock. (Chapter 1047.) 

The other facts are stated in the opinion. 


White & Bryson for Appellants. 
A. B. Hagan and C. R. King for Appellees. 
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Tue CuIErF-JUstTIcE delivered the opinion of the court. 


The County Commissioners of Columbia county filed a 
petition to re-establish certain bonds alleged to have been 
issued by the County Commissioners of Suwannee county 
under the 15th and 16th sections of “ an act to create the 
counties of Suwannee and New River,” approved Decem- 
ber 21,1858. It was alleged in the petition that the bonds 
were executed and delivered by the County Commissioners 
of Suwannee in 1861 to the Commissioners of Columbia 
county, pursuant to the act and for the consideration there- 
in named ; and that said bonds, being in the possession of 
the Judge of Probate, who was ex-officio President of the 
Board of County Commissioners of Columbia county, were 
destroyed by fire on the 9th of October, 1867, and petition- 
ers pray that an order be made re-establishing the bonds so 
destroyed, ‘and that the same be as valid and effectual for 
all commercial or legal purposes as the originals could 
have been had the same never been destroyed, and that 
petitioners may be allowed to use the same for all commer- 
cial purposes the same as though they were the originals.” 

The respondents filed an answer to the petition setting 
forth substantially the following grounds of objection to 
the granting of the order prayed for: 

They deny the delivery of the bonds to petitioners or 
their predecessors ; they allege that the bonds were void in 
law; the bonds were without consideration; the law was 
not complied with, and therefore the officers of Suwannee 
hand no authority to issue them ; the bonds were obtained 
by misrepresentation and fraud ; that Columbia county has 
received full satisfaction for the bonds. 

The act of March 2, 1877, (Chap. 3019,) under which 
the proceeding was had, provides that whenever any in- 
strument in writing in the hands or official control of any 
officer of a court or Board of County Commissioners has 
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been destroyed by burning, &c., the same may be re-estab- 
lished upon petition to the proper court, notice being served 
on the parties to be affected thereby, who shall “ plead to 
the petition.” The order to be made by the Judge is one 
“ re-establishing the record process, instrument, pleading or 
paper, and the same as re-established by such order shall 
be of the same validity as the original.” ; 

The petitioners demurred to the plea, and the demurrer 
being sustained, and an order entered by the Circuit J udge 
' re-establishing the bonds, the respondents appealed. 

There was very much more in the petition than was nec- 
essary to present the material facts required to be stated. 
The facts stated and admitted to be true, that certain bonds 
were executed by the proper officers of the county of 
Suwannee under the acts referred to and for the purposes 
stated; that such bonds were in the possession of the 
President of the Board of Commissioners of Columbia 
county, and were burned; that the copies presented were 
substantial copies of the bonds destroyed — were the only 
facts material te be presented. 

Ir the matters embraced in the plea constitute a defence 
against the enforcement of these bonds, as the question of 
the lawful authority to issue them, the right of Columbia 
county to receive them, the question of want of considera- 
tion, or failure of consideration, fraud, satisfaction, or of 
the ownership, or the amount equitably due upon an ac- 
counting —these are matters proper to be presented by 
plea or answer when a proceeding shall be commenced to 
enforce them. . 

The facts set up by the respondents do not controvert 
the execution of the bonds for the purposes mentioned, 
their possession by the petitioners’ predecessors and their 


destruction. 
The re-establishment of this proceeding gives no greater 
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right to Columbia county than it possessed before; nor 
does it create any new liability on the part of Suwannee. 
The destruction of the bonds did not affect the rights or 
liabilities of either county, even without a renovation of 
the bonds. The law gives the right to have certain de- 
stroyed papers “re-established” for what they may be 
worth. 

The allegation of respondents, that a former suit is pend- 
ing, by mandamus, between the parties or their predeces- 
sors, is not an answer or bar to this proceeding. 

The prayer of the petition, that the petitioners be author- 
ized to use the re-established bonds “ for all commercial 
purposes,” &c., was superfluous, but this constituted no 
valid ground of objection to the prayer for the reproduc- 
tion. 

The judgment of the couit in overruling the plea and 
granting the material prayer of the petition must be 
affirmed with costs. 


Order affirmed. 








Joun S. Harris, APPELLANT, vs. SARAH P, FERRIS, ET AL., 
APPELLEES. 


An appeal in an equity cause having been dismissed for want of prose- 
cution or for irregularity, the merits of the cause not having been 
passed upon, a second appeal may be taken within the time limited 
by the statute from the entry of the decree. 

Appeal from the Circuit Court for Duval county. 

The former appeal referred to in the opinion was dis- 
missed at the June Term, A. D. 1880, 0n account of the 
failure of the appellant to file in this court a transcript of 
the record and proceedings, as required by the statute and 
rules of practice. 

The other facts are stated in the opinion. 

6 
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J. C. Marcy ¢ Son for the motion. 
Fleming & Daniel, contra. 
Tue CuteF-JusticE delivered the opinion of the court. 


At the June Term, 1880, an appeal was dismissed under 
the statute. (Th. Dig., 448.) . 

A new appeal was afterwards taken, and a motion is now 
made to dismiss it on the ground that the former appeal 
having been dismissed, the decree was thereby affirmed and 
the right of appeal exhausted. 

An appeal dismissed for informality does not prevent a 
party appealing a second time within the time prescribed 
by law for taking appeals. (Yeaton vs. Lenox, 8 Peters, 123.) 

Where an appeal has been dismissed for want of prose- 
cution, a second appeal may beallowed. (U.S. vs. Fremont, 
18 How., 37, per Catron J.; U.S. vs. Curry, 6 How., 113.) 

Dismissal of appeal for informality or want of prosecu- 
tion does not bar appellant from taking and prosecuting 
another appeal within the time allowed by law for appeal- 
ing. (Steamer Virginia vs. West, 19 How., 182.) 

In Brill vs. Meek, 20 Mo., 358, (Law,) an appeal was dis- 
missed for want of prosecution, and a writ of error was 
allowed. 

On several occasions in this court, when an appeal had 
been dismissed for want of prosecution and other grounds 
not involving the merits of the causes, a writ of error has 
been afterwards allowed for the purpose of reviewing the 
same judgment, the statutory period for appealing having 
elapsed. The cases, however, as reported (except Benbow 
vs. Marquis, 17 Fla., 441,) do not mention the point, as no 
question seems to have been raised by counsel. 

In cases at law an appeal in short time or writ of error 
may be had forthe purpose of reviewing proceedings taken 
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in the progress of the cause, while in chancery an appeal 
only is allowed, and two years are allowed for suing out a 
writ of error at law or an appeal in equity causes. 

The effect of an appeal or writ of error in cases at law is 
to bring the matter before the Appellate Court for review, 
the appeal being a statutory substitute for the writ of error. 

It was remarked that if second appeals were allowed it 
would open the door to abuses by successive appeals, and 
would lead to delay and annoyance; but as cases arise the 
court will determine as to the good faith of appellants, and 
endeavor to protect itself and opposing parties against im- 
position. 

The correct rule, in our judgment, is that where an ap- 
peal is dismissed for irregularity, or for want of prosecution, 
the merits of the cause not having been determined by the 
Appellate Court, a writ of error or a second appeal may be 
allowed, if not prosecuted in bad faith, within the time 
limited by law. 

In this case the second appeal, though there appears to 
have been some neglect by the clerk below in the matter of 
the citation, seems to have been properly taken, and the mo- 
tion to dismiss is denied. 
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Joun 8S. Harris, APPELLANT, Vs. SARAH P. FERRIS, ET AL., 
APPELLEES. 


1. A party entering into possession of property as lessee for a term of 
years under a contract to expend 31,000 in improving the property 
and to divide net profits with the lessor, is under obligation te keep 
an accurate account of his receipts and disbursements. These ac- 
counts the lessor has a right to examine. Where the lessee fails 
for years to render an account, keeps his accounts, such as they 
are, in an awkward and unintelligible manner, and makes expendi- 
tures unauthorized by his contract, his conduct is such as not to 
recommend him or his statements to favorable consideration. 


2. Where the testimony upon which the master stated an account is 
lost, the appellant admitting that it was the principal testimony re- 
lied upon by both parties in the matter of expenditure, the action 
of the court sustaining the master must be presumed to be correct. 
In such a case, unless the appellant can show, in the absence of 
this testimony, ‘‘ that no case could have existed, it being pres- 
ent,’’ he cannot prevail. 

3. A lessee thus in possession is not entitled to personal compensation 
for managing the property. 

4. Where, upon a second reference, after exceptions to master’s first 
report allowed, order of confirmation having been passed as to 
other matters, the master corrects a mistake in an allowance made 
in the first report, which was not made the subject of exception 
thereto, such second report being in this respect outside of the sec- 
ond order, is erroneous to that extent. The proper method to cor- 
rect this error is not to except, but to apply to the court to refer 
the matter back for review. Where this method is not adopted 
and the matter is improperly made the subject of an exception, 
which the chancellor overrules, this court, upon appeal, will not 
reverse the decree if the matter of the exception was within 
the accounting directed by the original decree, and the presump- 
tion is that the action of the master and the court was just and 


proper. 


Appeal from the Circuit Court for Duval county, to 
which court the case had been transferred from Clay 
county. 

The tacts of the case are stated in the opinion. 
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Fleming § Daniel for Appellant. 
J.C. Marcy & Son for Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Eliza Palmer and Halsted H. Hoeg, administrators of 
David L. Palmer, deceased, and Sarah P. Ferris, filed this 
bill against John 8. Harris. Pending the suit, Eliza Pal- 
mer and Hoeg died, and James T. Wilson, administrator 
de bonis non of Palmer, continued it. 

Plaintiffs allege that on the 13th of October, A. D. 1869, 
and during the life-time of Palmer, he and plaintiff, Ferris, 
“leased and let” the Sulphur Springs at Green Cove 
Spring, and the land upon which it is situated, in Clay 
county, for the term of ten years to Arthur F. Aldrich, the 
lease commencing December 1, 1869, with a privilege of 
renewal for ten years, Aldrich agreeing to expend for im- 
provements on the spring and grounds one thousand dol- 
lars, and to pay Palmer and Ferris one-half of the net prof- 
its arising from the spring and grounds, the one thousand 
dollars not to be estimated as an expense. 

The lease executed allowed Aldrich the privilege of lay- 
ing a pipe from the boil of the spring to be used for convey- 
ing water to the hotel square so long as a hotel should be 
kept on the square. There were reservations of the privi- 
lege of use for the family of the plaintiffs and other parties, 
and other reservations in the lease which it is not material 
to mention. 

That plaintiffs having great confidence in Aldrich, relied 
upon him to draw up the papers. Plaintiffs allege that in 
this lease there was a mistake concerning the pipe men- 
tioned connecting the sulphur spring with the hotel lot 
across Saratoga street, it being the intention of the parties 
that the pipe should be used in the connection mentioned 
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only for the term of the lease, and not “so long as a hotel 
might be upon the lot.” 

Plaintiffs allege further that some time after the execu- 
tion and delivery of this lease two other papers were pre- 
sented to the said Palmer and Ferris in the presence of a 
judicial officer of the State of Florida, which were repre- 
sented to be duplicate of the lease which they had already 
signed, and “ that this duplicate or duplicates were for the 
purpose of simply getting another lease to have recorded, 
which representations were false; that said papers were 
not duplicates, that instead of reciting a term of ten years 
plaintiffs afterward learned that it recited twenty, and that 
instead of being a lease to Aldrich exclusively, it was to 
him, his heirs, assigns, executors and administrators.” A 
copy of this second lease is in the bill—annexed to it is a 
certificate of one of the witnesses “that the words ‘ his 
heirs, executors, administrators or assigns,” and the 
words “ No, (meaning number) one hundred and ninety-six ” 
were interlined before the signing of the lease, and an ac- 
knowledgment of Palmer and Ferris that they executed 
the instrument for the purposes therein expressed. There 
is also an assignment of the lease by Aldrich to Harris, the 
defendant. 

Plaintiffs allege delivery of possession under the first 
agreement, and that the alleged fraud was not discovered 
until after the death of David L. Palmer, who died April 
17,1871. They allege that defendant, Harris, was a party 
to this fraud; that he went into possession under this 
fraudulent lease; that he has refused to surrender it, and 
that he has appropriated the rents and profits of the prop- 
erty. 

Plaintiffs pray for an account of the rents and profits of 
the property, that the error in the matter of the pipe con- 
tract be changed to conform to the real agreement, that the 
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second lease may be “ delivered up” and “ cancelled of rec- 
ord,” and for general relief. 

Defendant, Harris, answered that the first paper men- 
tioned in the bill was considered by the parties as a mere 
agreement for a lease afterwards to be carefully drawn and 
executed ; that it was understood when this lease was exe- 
euted that Aldrich had no money of his own to apply to 
these improvements, and that he relied upon the defendant 
to supply the necessary funds. He denies that there was 
any mistake made as to the pipe contract, affirms that 
everything was understood and was fair in the matter of 
the lease of the first of December, A. D. 1869, and ex- 
presses a willingness to account in accordance with the 
terms of his contract. He denies any right of plaintiffs to 
a surrender of the lease. 

After testimony bearing upon the questions, the chancel- 
lor decreed that the second lease was the true contract be- 
tween the parties, that their intention was that Aldrich 
should expend one thousand dollars in improvements upon 
the property, that it was afterwards to be kept in repair, 
and that necessary expenses in connection with the proper 
management and protection of the property should be paid. 

The chancellor decreed further that the contract as to the 
pipe was as stated by the defendant. 

The question as to which was the lease between the par- 
ties and the difference as to the contract concerning the 
pipe being settled by the court, and there being no appeal] 
from such part of the decree as determined these questions, 
it is unnecessary to insert such testimony as is applicable 
to them. A part of the testimony brought out in this ex- 
amination, which principally concerned the matter of the 
lease, consisted of the following “Spring account ” which 
had been delivered to Hoeg, one of the administrators of 
the lessor Palmer: 
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1873. 
May 


June 


July 


Sept. 


Oct. 


Nov. 


Dee. 


1874. 
Jan. 


Feb. 


‘“SPRING ACCOUNT.” 





Receipts. Expend’s. 
1—By receipts from May to date........... $1,310.09 
1—To expenses from Jan. to date.......... $4,686.39 
31—By receipts for May, 1873......... ..... 37.05 
31—To keeper’s board and wages for 
Ns ackrars Ko ata bein 6.0 woe sizeuete 39.00 
31—To other expenses. ............. 46.00— ~ 85.00 
30—By receipts for June, 1873.............. 31.80 
30—To keeper’s board and wages for 
NS wach antip oma baisnsdwaimenacs $38.00 
30—To other expenses.............. 15.50— 53.50 
31—By receipts for July, 1873.............. 33.70 
31—To keeper's board and wages for 
MNS oihd Kade ecma caaquaes anil $37.30 
31—To other expenses.............. 4.00— 41.30 
30—By receipts for Aug. and Sept., 1873.... 17.00 
30—To keeper’s board and wages for Aug. 
inc a6 ceticncdacesetdieacedonans 58.01 
30—No other expemses................-04-. 
31—By receipts for Oct., 1873........... ices 4.00 
31—To keeper's wages for Oct., 1873.24.00 
31—To other expenses............... 1.00— 5.00 
30—By receipts for Nov., 1873.............. 4.00 
30—To keeper’s wages... ..........-20.000- 4.00 
30—No other expenses.................-04 
31—By receipts for Dec., 1873.............. 8.45 
31—To keeper’s wages............. $8.45 
31—To painting, white-washing, &c. .44.35— 52.80 
20—By receipts from Jan. 1 to 20........... 10.25 
20—To wages of keeper..................-- 10.25 
20—The receipts of the Spring from October 
1 to Jan. 20, were allowed to Mrs. 
Sweat, a keeper, in compensation for her 
services during that time by agreement 
with Dr. Applegate. 
31—By receipts from Jan. 25 to Feb. 1...... 43.75 
31—To keeper's board and wages. . .#13.67 
31—To other expenses. ...........-- 4.20— 17.87 
28—By receipts for Feb.................-4.. 159.50 
Amount carried forward. ................+. $1,659.59 $5,014.12 
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Receipts. Hapend’s. 


Amount brought forward.............. .- - $1,659.59 35,014.12 
Feb. 28—To keeper’s board and wages for Feb... . 36.00 
28—No other expenses...............02ce0s 
Mch. 31—By receipts for March, 1874........ .. 826.45 
31—To_ keeper’s board and wages for 
en ay aren y nee $39.00 
April 20—To other expenses............. 47.35— 86.35 
20—By receipts April 1 to 20............... 107.60 
20—To keeper's board and wages to 
WES isos. Kan ceinbiisnectmesaen 25.33 
20—To other expenses.............. 40.52— 65.85 





$2,093.64 $5,202.32 
Gents—Above footings show the total re- 
ceipts and expenditures of the Spring 
from the start to April 20, 1874. The 
expenditures include the amount of 
$1,000, which was to be laid out by 
Messrs. H. & Co. Deducting the 


DEE 6c tckaancuvenmniimenaaephateody 1,000.00 
The Spring account stands debit April 
Sere rane ern eae rie ee 2,108.68 





$5,202.32 $5,202.32 


A true copy. (Signed) J. R. ADAMS. 


This account, appearing in the testimony concerning the 
lease, the court in the decree establishing the lease ordered 
its reference to a special master for examination, with au- 
thority to take testimony as to its correctness under the 
construction given by the decree to the contract of lease. 

The master reported that he had examined all of the 
Witnesses produced before him, and had carefully examined 
the books and exhibits that were placed in evidence by the 
respective parties. He states that he has had to rely, to a 
great extent, upon the testimony of the witnesses, “ as the 
books of the defendant have been kept in such an awkward 
and unskillful manner that they are made to deal in vague 
generalities, whence very little information can be gleaned ; 
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that quite a number of charges are made under general 
terms, without any effort being made by way of explana- 
tion.” 

The master then states the gross receipts as derived from 
the testimony of the defendant. The defendant’s testimony 
is, as stated by the master, that “embracing the last seven 
years the average gross receipts per year have been four 
hundred and seven odd dollars, leaving off the two first 
years of the seven before the main pools were built, the 
average for the remaining five years was six hundred and 
one dollars.” 

For ground rent of a store erected on the spring property 
he charges, for seven years, one hundred and forty dollars, 
making the aggregate gross earnings of the spring the sum 
of $3,115. As expenditures he allowed the sum of $1,799, 
thus: For taxes, $360; for hire of keeper of spring, $384 ; 
for board of keeper of spring, $720; for advertising spring, 
$50; for soap and towels, $75; for repairs, $210; total, 
$1,799.90, leaving net earnings $1,316, one-half of which 
sum is six hundred and fifty-eight dollars. From this 
sum he deducts what is called gross rent, $140; leav- 
ing $518. 

He explains these credits thus: As to the taxes he states, 
“Mr. Applegate testifies that the spring property was as- 
sessed at ten thousand dollars, and that their entire prop- 
erty, inclusive of the spring property, was assessed at thirty- 
seven thousand dollars, but that the whole amount was 
subsequently reduced to eighteen thousand dollars.” He 
continues: “ On making the proper proportion I ascertain 
that this amounted to an assessment on the spring property 
of four thousand eight hundred and sixty-four dollars, in- 
clusive of defendant’s store house. But on a further inves- 
tigation I learn that the spring property was assessed much 
lower at other times. I therefore consider that three thou- 

















JANUARY TERM, 1881. 91 








Harris v. Ferris et al.—Opinion of Court. 








sand dollars per year for six years (the tax for 1876 being 
unpaid) would be a fair and equitable assessment of their 
portion of the property.” Then follows a statement of the 
testimony as to the rate of taxation, but as no objection is 
made to the rate as fixed by the master, it is unnecessary 
to insert it here. 

As to the charge for the hire and board of keeper, he 
says: “ The evidence shows that the keeper was charged 
divers amounts for board, and that while her salary was . 
uniform in the amount paid, the employment for a stipula- 
ted sum in money was not mentioned; that at certain pe- 
riods of the year she was allowed to receive the receipts of 
the spring in compensation for her labor. The periods of 
time would annually extend to four months, consequently, 
in making a charge four months must be deducted from 
the year and the charge made for eight months; and as 
the keeper was paid eight dollars per month, this would 
make her salary sixty-four dollars per year. Upon the tes- 
timony of Mr. Applegate the expense of caring for the 
spring until June, 1870, which to June, 1876, would con- 
stitute a period of six years, and at the rate of compensation 
heretofore mentioned, would aggregate for that length of 
time $384.” As to the item for board, the master says: 
“In the matter of the board of the keeper, I cannot but 
regard the charges made by the defendant as extravagant. 
The defendant was running a hotel, and, for his own con- 
venience, furnished the woman who cared for the spring 
with food from the hotel table, but it is not in evidence that 
she was furnished like a regular boarder and placed at the 
first table, and served in the same manner with the guests 
of the hotel. But it is in evidence that she eat at a table 
by herself; and from the testimony I conclude that in the 
matter of board she was regarded and treated as a menial, 
and not asa boarder. I must, therefore, disallow the charge 
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of thirty dollars per month, and settle upon an amount that 
would have secured a woman of her position in life, which 
was an humble one, good, comfortable board ina place like 
Green Cove Spring.” He then allows ten dollars per month, 
making an aggregate of $720. 

Of the charge for advertising, he says: “ Taking as a 
basis the advantages” (we presume this to be a clerical 
error, and that it should be advertisements,) “ placed in 
- evidence, I conclude that fifty dollars would cover the pro 
rata share that should be charged to the spring account. 
In considering this charge we must recognize the fact that 
the advantagement ” (we presume this word should be ad- 
vertisments) “ of the spring were entirely ancillary to the 
advertisement of the Clarendon Hotel, and by way of in- 
dueing patronage of the hotel.” The master continues, “ as 
to the charge for soap and towels furnished for the spring, 
the evidence shows that there was a kind of copartnership 
arrangement in the use of these articles between the hotel 
and the spring; that they were purchased jointly and used 
jointly. The exact cost of these articles I cannot ascertain. 
Neither the evidence nor the books give the required infor- 
mation, and, consequently, 1 am driven to the field of esti- 
mate. I estimate the pro rata share of the spring to June, 
1876, at seventy-five dollars.” 

As to the repairs, the.master says: “In regard to the 
necessary repairs, 1am compelled to solve the matter in 
the same manner that I solve the soap and towel question. 
In my opinion thirty dollars a year would cover the cost of 
repairs, making, for the seven years, two hundred and ten 
dollars.” The master reports that he is convinced that in 


order to render the spring profitable, the defendant expended, 
in the outset, a larger sum than one thousand dollars upon 
the property, but considers that he has nothing to do with 
these sums under the order. 
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There were to this report ten exceptions. The first was 
because the master, in computing the receipts, did not take 
the exact figures shown by the testimony, but made an 
average estimate. The second was because the ground rent 
of the store was improperly included as a source of revenue 
tothe spring. These two were sustained. The other eight 
exceptions were overruled, and the case was again referred 
to the master, with instructions “to reform his report to 
conform to the ruling of the court.” 

The master makes a second report under this order, in 
which he states that he has predicated all averages upon 
the actual figures given in evidence, and that his report is 
based upon their evidence. He deducted the ground rent. 
In this report he suggests that the charge for board of 
keeper is an error, and that it should have been for four 
months at ten dollars per month, and he in a new account 
stated allows the sum of $280 instead of $720, the sum 
allowed in the first account. 

The defendant excepted to this supplemental report be- 
cause it did not conform to the order to the master, because 
it did not conform to the order of the court directing exact 
figures to be taken as the basis of the estimate of receipts, 
and because of the reduction in the credit of seven hundred 
and twenty dollars. 

These exceptions were overruled, and a decree passed for 
the sum due according to the report of the master. 

The ground upon which a reversal of the decree is sought 
is the overruling these exceptions to the original and sup- 
plemental reports of the master. 

All of the testimony taken under the reference of the ac- 
count marked exhibit “C” before the master has been lost, 
and there is no testimony in the record but that used by the 
court in determining the questions raised as to the leases. 

As the appellant contends that this testimony to some 
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extent sustains his exceptions, we insert so much of it as 
relates to the matter of the exceptions. 

Mrs. 8. P. Ferris states that she never received anything 
on account of the spring or any statement of its earnings, 
and that there was no agreement that the earnings should 
be applied to the further improvement of the spring, that 
she was never asked about it, and that it was agreed that 
$1,000 should be expended by Aldrich in improving it. 

H. H. Hoeg, administrator of D. L. Palmer, states that 
he got at one time a statement of the earnings of the 
spring. The statement appears hereafter as exhibit C. In 
this there occurs, as will be seen by reference thereto, an 
item of a lumping charge of $4,686.39 for “ expenditures.” 
He states that he did not authorize an expenditure of the 
earnings of the spring upon its improvement; that he had 
one conversation with defendant, Harris, about the spring 
lease generally, in which he spoke of the earnings of the 
spring, and that he did not understand that any of the 
profits of the spring were to be used for the improvement 
of the spring over and above the $1,000 spoken of in the 
lease, except the expenses necessary to run the spring ; that 
he protested against the earnings of the spring being used 
for the improvement of the spring, but that defendant said 
that he thought the lease authorized him to do exactly 
what he had been doing, and that he, Hoeg, objected to all 
of the items in the statement marked C, save those for 
running expenses, as his understanding from Mr. Palmer 
was that nothing but the current expenses should be de- 
ducted from the gross earnings. 

The defendant, Harris, testifies that Aldrich, upon his 
return to New York, reported to him an arrangement which 
he thought of making with Mr. Palmer for the lease of 
(+reen Cove Springs and the property connected with it, pro- 
vided he could get some one to join him who could furnish 
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the means to jit it up and put it in a condition to be used, and 
he solicitedaid from him. It appears thatin April,1870,Mrs. 
Ferris visited the spring forsome purpose. Defendant says 
that it was for the purpose of talking to the people who 
were objecting to the improvements and threatening to tear 
down the enclosures. There were also objections to cutting 
down the trees., This witness states that upon this visit 
Mrs. Ferris expressed herself satisfied, and that he has ever 
since publicly and notoriously expended his money upon 
the improvements of the spring property, and asserted his 
personal control over the same, advertising the spring in the 
public prints, partially in hisown name, without exception, 
until the commencement of this suit, and has been on the 
property personally some months every year. His “ action 
under the lease,” he says, “ has been to improve the spring, 
take care of it and provide for the public to bathe; that he 
cleared up the spring, fenced it in, cleared off the run-way 
dam to the river, spiled and planked in the spring, curbed 
and platformed it, excavated and sunk four timber bathing 
curbs for bathing pools, timbered and floored the bottom of 
them, constructed flumes for conducting water to each pool, 
built and sunk drains for pools to the river, built buildings 
for the keeper’s office and for washing towels, constructed 
dressing-rooms in two continuous lines of one hundred and 
fifty feet, being seventy-five feet each, constructed flumes 
and water-ways for taking in and letting out the water, en- 
closed all of the bathing pools, enclosed all the bathing 
pools with a high fence, and the entire spring grounds were 
enclosed with a picket fence. I expended several thousand 
dollars upon the spring, which I charged to the spring al- 
lowments. I ran the spring afterwards. The money aris- 
ing from the spring was paid out for its care, expenses and 
improvements and the constant repair upon it. There has 
not been a dollar expended but to pay the expenses and 
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render the spring productive; productive of profits for the 
parties interested in the lease. Idid not expend the proceeds 
of the spring to make it profitable to the hotel without re- 
gard to Mrs. Ferris and Palmer. I’ve been running the 
spring four seasons. I don’t know the time we commenced 
having debts, without my books. People bathe in both 
summer and winter. The summer bathing is very limited, 
scarcely enough to pay expenses. The proceeds of the spring 
have been greater than the actual running expenses for towels, 
fuel and servant hire ; that is, the current daily expenses. The 
excess was expended in many repairs and alterations to accom- 
modate the business. I could not tell how much the proceeds 
exceeded the actual running expenses. No money has ever 
been paid to the lessors. 
“ Mr. Palmer and Mrs. Ferris owned considerable amount 
of unimportant property in the way of lots and blocks at 
that end of the village. On the property bought by me 
from Mrs. Ferris and Mr. Palmer I have erected substan- 
tial buildings and a good hotel, known as the Clarendon 
Hotel, and have expended considerable money on a wharf 
at that end of the village. The steamers were induced to 
land at it. The village has grown. The visiting popula- 
tion has increased. The building of the hotel has added 
three-fourths more to the patronage of the spring. I have 
expended all of the receipts of the spring, and more too, 
upon the spring. 
“T never would have built a hotel, a store, a wharf, in fact, 
would not have been there myself, but for the existence of 
the spring. The spring adds, to some extent, to the attrac- 
tion and profit of my house.” 
_ William Long says: “ When Mr. Harris and Aldrich took 

charge of the spring I helped work around it considerable. 
There were no improvements on the spring at this time 
save a few small bath houses built by private parties. There 
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were two paths leading to the spring, one from the north- 
ern side and one from the southern. The spring was almost 
in a wild state. It remained in this condition until Mr. 
Aldrich and Harris took possession. They improved it 
very much. The town has been greatly improved by the 
houses built around and the general improvement of the 
spring.” He states that lots worth before these improve- 
ments $50 are now worth $200; one of such lots he bought 
from Mrs. Ferris; and that some costing one hundred dol- 
lars in 1868 and ’9 had been sold for one thousand. Ina 
great measure the improvements and development of the 
spring have been the leading cause for the advance in real 
estate and the growth and progress of the place. 

What has been said embraces a full statement of the case 
as it appears from the record, except that the particular 
matter of the exceptions is not stated. This we will state 
when each exception is considered. 

We enquire what is the precise nature of this case, and 
what are the relative obligations of these parties. 

Palmer and Ferris execute a lease for twenty years of 
this spring. The lessee agrees to put one thousand dollars 
in improvements upon the property. To this venture one 
is to contribute a lease, the other a specific sum, to be ex- 
pended in improvements, and they are to share net profits. 
The lessee here admits his liability to account, and the dif- 
ferences here arise out of this accounting. It is clear that 
it was contemplated by the contract that the lessee was to 
have the management and control, and this he states was 
his view of the contract. 

The lessee enters into possession, and for years does not 
pretend to give any account. When he does it is unsus- 
tained by a single voucher, and contains different charges 
for the same service. Not only is this true, but instead of 
confining himself to the one thousand dollars to be ex- 
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pended upon the property, he submits an account, accom- 
panied by no voucher, claiming in a lumped entry four 
thousand six hundred and eighty-six dollars and thirty-nine 
cents “as expenditures.” This expenditure, he states, he 
thought he was authorized to make under the contract, in 
the face of its express terms fixing the expenditure to one 
thousand dollars, and after six or seven years’ use of the 
property, paying no portion of its earnings to his lessors, 
This account brings the property in debt to him in the sum 
of two thousand one hundred and eight dollars and sixty- 
eight cents. The lessors disclaim giving any authority for 
this expenditure, the administrator of one of them (Hoeg) 
stating that he protested against it, and the lessee shows no 
authority. There must be some method of accounting for 
this state of things. The master seems to be of the opinion 
that the spring was “ancillary” in some matters to the 
hotel interest of defendant, and we think that he made it 
so to the full extent that he thought it would serve him. 
Take the hotel interest away and no one would think for 
a moment of running the property in debt, or of incurring 
expenses amounting to $2,000 over and above the receipts. 
The defendant here is in possession of property as its 
manager under an obligation to share the net profits of its 
use and employment. His liability to account, and his 
duty in the matter of its management, is analagous to that 
of a partner in possession managing partnership property, 
ora tenant in common in possession under a contract to 
share profits. The relation is that of a peculiar agency 
founded in privity of contract. In all such cases as this, 
where a party is in possession under contract to use and 
employ property, and to divide net profits, it is his duty to 
keep precise accounts of all his transactions, and to have 
them always ready for inspection and examination. 
Story’s Eq. Jur., $466 ; Story on Part., §181; 16 Fla., 99. 
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Simple honesty and fair dealing require this, and while 
the lessor has no right to participate in the management, 
he does have the right to a fair and full exhibit of receipts 
and expenditures. 

The master says of the books of the defendant here that 
they have been kept in an awkward and unskillful manner, 
and that very little information can be “ gleaned” from 
them. The defendant himself says that he cannot tell 
“how much the proceeds exceeded the actual running ex- 
penses. ” 

This general review of the nature of this case, and the 
management of this property by the defendant, result in 
disclosing nothing to recommend him to favorable consid- 
eration. 

We are asked to reverse the decree in this case because 
the exceptions of the defendant to the master’s reports, 
original and supplemental, were overruled. None of the 
testimony taken upon the second reference to state this ac- 
count is before the court. Under his first exception de- 
fendant insists that the aliowance for taxes upon the spring 
is too small. In this,as in other matters, he presents,so far 
as we can see, not even an allusion to a distinct voucher for 
their payment. 

The master bases his allowance first upon the testimony 
of defendant’s partner, Applegate. From the average and 
proportions given by him with reference to the taxation 
upon the hotel, the spring and other property, (he having 
failed apparently to keep any account of the spring in this 
matter separate from the hotel) the assessment, the master 
states, would be $4,864, including the store-house. But the 
master, upon “ further investigation,” learns that the spring 
property “ was assessed much lower at other times,” and 
fixes three thousand dollars as a fair and equitable sum. 
In the evidence in this record (and we have inserted all of 
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it that has reference to the questions arising upon these ex- 
ceptions) there is not a syllable to show what this “ further 
investigation” was, and none of the testimony taken upon 
the second reference, which was made for the special purpose 
of restating the atcount marked exhibit C, so far as it con- 
cerns this item, is to be found. It is alleged that it is lost. 
The necessary presumption here is that this testimony jus- 
tified the conclusion of the master. This evidence not be- 
ing transcribed in the record, we are, in the language of the 
Supreme Court of the United States, “bound to presume 
everything in favor of the correctness of the decision of the 
court below, until the contrary appears.” Upon this prin- 
ciple, unless the appellant here can show, in the absence of 
this testimony, “that no case could have existed, it being 
present,” he cannot prevail. 1 Peters, 21, 22; 5 Gray, 
423; 102 Mass., 480; 107 ib., 64; 117 ib., 403. To set 
aside a master’s report upon a question of fact, a plain case 
of error and mistake. must appear. 1 Stock., 309, 659; 14 
Vermont, 514; 5 Gray, 423; 7 Cush., 222; 10 Pick., 398 ; 
36 Maine, 115; 5 Ind., 422; 13 Allen, 326; 11 Ga., 570; 
3 C. E. Green, 141; 8 C. E. Green, 83. 

The next exception is because the receipts from the spring 
for four months, which the keeper was allowed to retain, 
were not deducted from the gross receipts of the spring. 
The answer to this is that from the estimate of the gross 
receipts which the master made in the absence of a full 
statement by the defendant in charge, the wages and price 
for board, as allowed by the master, were deducted from the 
gross receipts. We can see no plain error here. 

The next exception is to the allowance for board of 
the keeper of the spring. The evidence, so far as we 
have it, shows that she was paid about eight dollars a 
month wages, and it is stated by the master that she eat at 
a separate table from the regular boarders. With all the 














JANUARY TERM, 1881.° 101 








Harris v. Ferris et al.—Opinion of Court. 








testimony before the master, his conclusion was that ten 
dollars a month was the sum at which good comfortable 
board for one of the station of the spring-keeper could be 
obtained at Green Cove Springs. In the absence of the 
testimony, we cannot presume his finding wrong. 

The further exceptions are on account of too small allow- 
ance for advertising, as well as for expense for soap and 
towels, and for repairs on the spring. We cannot, in the 
absence of the testimony, say that these charges are wrong. 
The appellant himself admits that the lost testimony was 
“the principal testimony relied upon by both parties in the 
matter of the expenditures of the spring.” We certainly 
cannot, in its absence, presume that the act of the master 
and of the chancellor was contrary to it. 

The next exception is because he was not allowed some- 
thing for keeping the books. The record does not show 
that such allowance was ever requested. Occupying the 
relation he did, he assumed, under his contract, the respon- 
sibility of making some entry of his transactions and of 
managing the property without a salary. His relation was 
like that of a managing partner. If he paid out anything 
on this account it does not appear, and therefore whether 
in case of such an expenditure it would have been a proper 
charge is not involved. 

The first exception to the original report was because the 
master did not take the exact figures furnished in the testi- 
mony in estimating the receipts. This exception was 
allowed and the report was referred back for correction. 
The master then reported, stating that he predicated his 
average and estimates “ upcn the actual figures given in 
evidence.” To this there is an exception on the ground 
that the master did not in this respect conform to the order 
of court. The court approved this last report, and in the 
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absence of the testimony we must presume the action of the 
court correct. 

The master in this supplemental report, without any spe- 
cific direction to that effect by the court, suggested that the 
charge of board for keeper for the entire year, as he had 
allowed, was a “ clerical error,” and should have been made 
for four months, at the rate of ten dollars per month. This 
charge the court allowed and decreed accordingly. This 
action is the subject of an exception, the ground being that 
it was “ without authority.” So far as the rate and the 
time allowed is concerned, there is no testimony here to 
show it is wrong; and we repeat what has been already 
said in reference to this subject. The only objection is that 
the charge was not authorized by the order of re-refer- 
ence, the plaintiff having failed to perceive the error or to 
make any exception to the charge as originally made by 
the master. 

The general rule is that a master in making a report 
must conform to the directions of the decree, and if he re- 
ports as to matters not referred to him, so far as it relates 
to that matter it isa nullity. 5 Fla.,478. While this is 
true, it is also true that the proper method to correct such 
an error is not to except, but “ to apply to the court that it 
may be referred back to the master to review his report,” 
thus giving the court the opportunity to do complete juss 
tice; and, if no such application is made, and the report 
should be confirmed, the court will pay no attention to it, 
except so far as it is warranted by the decree. Daniell 
Chy. Pldg. and Practice, $1296; 6 Simons, 605; 6 Paige, 
127; 27 Vermont, 695; 9 C. E. Green, 25. This follows 
from the general rule that all proceedings subsequent to the 
decree must be consistent with it. If justice requires an 
alteration of the decree it must be reheard. The master 
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cannot correct the error by going beyond the decree in his 
report. ) 

Here no such application was made to correct the report, 
and while it is beyond the matter involved in the second 
reference, it is clearly within the accounting directed by 
the decree, upon which all of the accounting is based. The 
defendant, having failed to make the proper application, 
and the matter being entirely within the scope of the origi- 
nal decree to account, and the action of the master having 
met the approbation of the chancellor, we think, upon an 
appeal, this should not be a ground of reversal. The de- 
fendant having failed to adopt the proper method for cor- 
rection, if there was error or mistake, in the absence of any 
merit, so far as we can see in the objection, we think the 
decree should be affirmed. 

The dercee is affirmed. 





CATHERINE S. Hart, AS EXECUTRIX AND IN HER OWN RIGHT, 
APPELLANT, VS. SANDERSON’S ADMINISTRATORS, APPELLEES. 


1. Where there has been a final hearing, an appeal, a reversal of the 
decree and a remanding of the cause, as a general rule, an amend- 
ment to an answer by the addition of facts which, if they existed, 
must have been known at the time of the filing of the original an- 
swer, will not be allowed. Such an amendment should never be 
allowed in cases where the facts constituting the defence to be set 
up are not npon the showing made, rendered highly probable, if 
not certain, nor should it be permitted where (independent of de- 
fendant’s conclusions) the facts desired to be added are not clearly 
material to the defence. . 

2. Upon hearing upon bill, plea and answer in support of the plea, 
every fact stated in the bill, and not denied by the plea or the an- 
swer in support thereof, must be taken as true, so also must the 
facts stated in the plea and answer be taken to be true. 
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3. The wife having joined in the execution of a mortgage deed with her 
husband, an acknowledgment by her made in the manner pre- 
scribed by statute, that she made herself a party to and executed 
the foregoing deed of mortgage ‘‘ for the purpose of conveying and 
mortgaging all of my estate in esse and in futuro in the lands therein 
described,”’ is sufficient to bar her dower interest. 

4, The statute authorizing the private examination of the wife to bar 
dower is a substitute for the proceeding at common law to bar 
dower by fine and recovery. As against a mortgagee of the fee of 
the husband, which mortgage was accompanied by a relinquishment 
of the dower of the wife, an acknowledgment thus made cannot be 
impeached by her testimony alone. Such an acknowledgment may 
be impeached for fraud, but the proof to sustain such charge must 
be of the clearest, strongest and most convincing character. 

5. While the rule is not universal that a power to sell includes a power 
to mortgage, yet a power to alienate a homestead in a prescribed 
manner involves the power to mortgage it in such manner. ‘This 
power, existing both independent of and under the Constitution, 
a fair, consistent construction of the clause exempting the home- 
stead from ‘* forced sale,’” must exclude its application to a sale 
under a mortgage. A sale under a mortgage is not a forced sale 
within the meaning of the Constitution. The case of Patterson 
vs. Taylor and Randall, 15 Fla., 337, referred to and approved. 

6. The wife having joined in the deed of mortgage of the husband con- 
veying the homestead, and both parties in such deed having ex- 
pressly waived all benefit of exemption and homestead, and stipu- 
lated that the land conveyed shall newer be claimed to the prejudice 
of the grantees, she having also upon a separate examination ac- 
knowledged that she made herself a party to the deed for the 
purpose of conveying all of her estate in esse or in futuro, cannot, 
upon the death of her husband, either as heir-at-law or as execu- 
trix of his will, resist a sale under a decree based upon said mort- 
gage upon the ground that it was a forced sale, or that the home- 
stead had not been alienated with the joint consent of the husband 
and wife. Quere: Whether in case of a testate estate the widow 
as heir has in any case an equity to claim the benefit of a home- 
stead exemption enjoyed by the husband ? 


Appeal from the Circuit Court for Duval county. 
The facts are stated in the opinion. 


D. C. Dawkins for Appellant. 
John T. Walker for Appellee. 
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Mr. Justice Westcott delivered the opinion of the 
court. 


This is the second appeal in this case. Upon the former 
appeal the decree of the Circuit Court was reversed, and 
the case remanded for further proceedings. 

A.statement of the case then before the court will be 
seen by reference to 16 Fla., 267. 

The cause being remanded, the plaintiffs, who are respond- 
ents here, set the cause down for hearing upon the bill and 
the plea and answer in support thereof, and the cause came 
on to be heard on the 14th of May, 1879. After argument 
of counsel the defendant asked leave to amend her answer. 
The court heard the motion and denied it. Afterwards, 
upon a hearing upon the bill, plea and answer in support 
thereof, the court held that the plea and answer set up no 
defence, and, after decree of reference to a master and pro- 
ceedings before him, the relief prayed by the bill was de- 
creed. 

The first ground upon which a reversal of the decree is 
here sought is the refusal of the court to permit the amended 
answer to be filed. 

The bill is to foreclose a mortgage of land, executed by 
husband and wife, in the execution of which both the hus- 
band and wife joined. 

In the mortgage they “ waived all benefit of exemption 
and homestead,” and stipulated that the “ same shall never 
be claimed to the prejudice of the grantees, their successors 
or assigns.” In the separate and private examination of 
the wife she acknowledged that she “ made herself a party 
to and executed the foregoing deed of mortgage for the 
purpose of conveying and mortgaging all of her estate in 
esse and in futuro in the lands therein described.” 

The original plea set up a claim of homestead. The an- 
swer in support of the plea admits the execution of the 
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mortgage ; that it contained the covenants and stipulations 
mentioned ; that the amount of money claimed as due was 
due, and that she executed the mortgage and signed the ac- 
knowledgment as stated. She denies, however, that she 
did it voluntarily, alleging that while no actual force or vio- 
lence was employed, she had a well grounded apprehension 
and fear that unless she signed the acknowledgment the 
‘ peace and happiness of her married relation with her hus- 
band would be materially disturbed, if not totally de- 
stroyed, and this she alleges was well known to her hus- 
band. The amended answer, leave to file which the de- 
fendant requested, alleges that the notary before whom her 
acknowledgment and relinquishment of dower was made 
knew at the time of his taking the same that defendant did 
not do so voluntarily, because defendant then and there said 
to him, in a tone of voice loud enough to be heard by him 
when interrogated, that she did not consent freely and vol- 
untarily to sign away her right of dower, but that she 
would sign the paper because her husband wished her to 
do so. Of these facts defendant charged that plaintiff had 
notice, because, as she says, the said notary, being also an 
attorney-at-law, seemed to be representing the complain- 
ants, and the note and mortgage sought to be foreclosed are 
in the hand-writing of the notary, or so much thereof as is 
written and not printed. 

What are the circumstances under which this amended 
answer is sought to be filed ? 

It is after a final decree, appeal therefrom, reversal of the 
decree, a remanding of the cause for hearing upon the plea 
and answer originally filed, after the cause being set down 
for hearing, and after the expiration of nearly four years 
from the filing of the original answer. 

No reason is given for this delay, and no averment is 
made that all the facts set forth in the proposed amended 
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answer were not known to the defendant when the original 
answer was filed and the facts sought to be placed in the 
amended answer are such as must have existed and been 
known when the original answer was filed. 

The application here made was addressed to the discretion 
of the court, for according to no known rule of practice con- 
trolling the subject did the defendant have a right to 
amend at this stage of the proceedings and under the cir- 
cumstances stated. The general rule is that an amendment 
to a sworn answer by the addition of material facts known 
to the defendant at the time the original answer was sworn 
to, will not be permitted on a final hearing, (23 N. J. Kq., 
498 ; 1 Daniell Chy. Prac., 778, 780,) and certainly the rule 
must apply to this case where there had been a final hear- 
ing, an appeal, a reversal of the decree, and a remanding of 
the case. 

In Smith vs. Babcock, 3 Sum., 585, Mr. Justice Story 
said: “It seems to me that before any court of equity 
should allow such amended answers, it should be perfectly 
satisfied that the reasons assigned for the application are 
cogent and satisfactory ; that the mistakes to be corrected, 
or the facts to be added, are made highly probably, if not 
certain ; that they are material to the merits of the case in 
controversy ; that the party has not been guilty of gross 
negligence, and that the mistakes have been ascertained and 
the new facts have come to the knowledge of the party 
since the original answer was put in and sworn to.” 

In this case we do not see that the amended answer sets 
up such facts as are material to the defence. In other 
words, what is proposed to be set up by way of 
amended answer does not constitute a good defence. 
The original answer sets up that while she executed 
the deed and the acknowledgment that its execution was 
her voluntary act, still she did not thus act voluntarily, but 
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that she did so to preserve the peace and happiness of her 
married relation, and that her husband knew this. The 
amended answer alleges that the notary-public taking the 
acknowledgment knew that defendant did not do so volun- 
tarily because she so declared to him, and because the no- 
tary seemed to represent complainants. There is nothing 
accompanying the amended answer to show that there is 
any evidence of this fact, except the statement of the de- 
fendant, and the only fact which the defendant gives as 
the basis of her opinion that the notary represented the 
complainants is that the note and mortgage were, so far as 
they were in writing, in the hand-writing of the notary. 
Even admitting the truth of this last allegation, we do not 
see how this renders her acknowledgment in any manner 
defective. It is customary for the notary to draw the ac- 
knowledgment, and we cannot see how this filling up the 
blanks in a printed deed vitiates the deed, or how this ren- 
ders him counsel for either party, nor do we see that her 
acknowledgment of the voluntary execution of an instru- 
ment made in the terms of the law is to be overcome by 
her subsequent simple denial of its proper execution, when 
her contract is sought to be enforced against her. Looking 
to this pleading, that is all that the amended answer pro- 
poses to allege in these respects. 

In the case of Kerr vs. Russell, 69 Il]., 670, Mr. Justice 
dreese, speaking for the court, said: “The unsupported 
testimony of a party to a deed that he did not execute it 
shall not prevail over the official certificate of the officer 
taking the acknowledgment. Public policy, the security 
of titles, the peace of society, demand such a rule and a 
strict adherence to it. This court has often said that the 
provision of the law authorizing a Justice of the Peace, or 
other designated officer, to take the private examination of 
the wife was designed as a substitute for the proceedings at 
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common law by fine and recovery, whereby the rights of 
the wife on the one hand might be guarded, and a sure, in- 
defeasible and unquestionable transfer of her right secured 
on the other. It cannot be supposed, whilst the Legisla- 
ture were protecting the wife, they had no regard to the im- 
portance of inspiring confidence in the title. * * No 
man could be content with a title in all respects perfect 
upon its face, when, upon the death of his vendor, his wid- 
ow, with the assistance of the magistrate, or without it, 
as in this case, may undo what they have solemnly done, 
and without the possibility of contradiction, since the mag- 
istrate and the wife are alone privies and parties to her ex- 
amination. Of what value would privy examination be 
where the wife has been quiet during the life-time of her 
husband, and conjures up at a remote day objections which 
are allowed to prevail? Who would take a deed to which 
a married woman is a party with these probable direful re- 
sults staring him in the face? Everything in relation to 
title would be thrown into utter confusion, and irretrievable 
mischief would be the certain consequence.” The court 
then say that such an acknowledgment, like a fine and re- 
covery at common law, for which the acknowledgment is 
substituted by statute, might be impeached for fraud, but 
“the proof to sustain such charge is required to be of the 
clearest, strongest and most convincing character by disin- 
terested witnesses.” 

In the case of the Singer Manufacturing Company vs. 
Rook, et wx., 84 Pen. State, 442, the Supreme Court of Penn- 
sylvania state the law to be that “ where a married woman 
joins her husband in a mortgage to encumber her separate 
estate as to a bona fide mortgagee for value, without notice 
of fraud or imposition in the procurement of the execution 
of such instrument, the certificate of the magistrate who 
takes the acknowledgment is conclusive of every material 
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fact expressed therein. This certificate of the officer is a 
judicial act, and cannot be impeached except for fraud.” 
See also 53 Miss., 331; 107 Mass., 324; 1 Har. and McH., 
211; 11 Ohio State, 202; 6 Texas, 208. While this is not 
the case of a transfer of separate estate, still the principle 
as to the acknowledgment of the deed is entirely applicable. 

Accepting the law as thus stated, this proposed amended 
answer set up no meritorious defence, and for this alone the 
court could have properly refused permission to file it. 

The only other action of the court which the record pre- 
sents for our consideration is the final decree made upon 
the bill, the plea and answer in support of the plea. The 
appellant here discusses the case as though it were the case 
of a hearing upon bill and answer. The hearing was had 
upon bill, plea and answer in support of the plea. The 
rule in such hearings is that every fact stated in the bill, 
and not denied by the averments in the plea, or by the an- 
swer in support of the plea, must be taken as true. Hart’s 
Extrx. vs. Sanderson’s Admrs., 16 Fla., 267,and cases there 
cited. This is the ruleas to facts stated in the bill and not 
denied by the plea or answer, and as to the facts stated in 
the plea and answer, they must be taken to be true as 
pleaded. 

Now, neither the plea nor the answer in this case denies 
the execution of the mortgage or the acknowledgment by 
defendant. The result of this is that such execution is ad- 
mitted. Indeed, the defendant admits such execution ex- 
pressly. Not only is this true, but (except as to the allega- 
tion that the money, to secure which the mortgage was 
given, was expended upon the mortgaged premises, which 
is denied,) the case as stated by the bill, that is the facts set 
up and properly pleaded, are admitted by the plea and an- 
swer; the plea and answer proposing to set up matter con- 
stituting a sufficient reason why the plaintiff should not 
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have the relief he prays notwithstanding the truth of his 
bill, except in the particulars mentioned. Daniell Chy. 
Pldg. and Prac., 605 ; 2 Paige, 177 ;. 3 ib., 222; 4 ib., 364. 

Now, the plea here sets up that the mortgaged premises 
were the homestead of the mortgagor; that the defendant 
was the wife of the mortgagor; that he was dead; that 
she has an interest as his heir-at-law, and that she was the 
executrix of his will; that said premises have been occu- 
pied as a homestead since his death, and that no part of the 
money borrowed was used in.the purchase of or to improve 
the premises. The answer in support of this plea, while 
admitting the execution of the mortgage deed and acknow]l- 
edginent, makes the same denial as to the use of the moneys, 
and she affirms therein that her action in the matter of the 
execution of the mortgage and acknowledgment was not 
free and voluntary, but that while no actual force was em- 
ployed she had a well-grounded apprehension and fear that 
unless she signed the same the peace and happiness of her 
marriage relation with her husband would be materially 
disturbed, and that this, her apprehension, was known to 
her husband. 

We have already seen that what is here alleged as to an 
acknowledgment and relinquishment of dower upon exami- 
nation, as required by the statute, constitutes no defence 
where there is such a relinquishment as conforms to the 
statute. 

Is there such a relinquishment here ? 

This question is not expressly raised by the plea and an- 
swer, nor is there any cross-bill ; still it arises upon the face 
of the bill, and exhibits thereto. But however this may 
be in view of the conclusion we reach, neither the defendant 
nor plaintiff can well complain, as the defendant argues 
the question generally ; and the plaintiff cannot well do so, 
the conclusion of the court being in his favor. The mort- 
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gage deed executed by the wife contains a covenant of 
warranty against all persons, and is accompanied by an ac- 
knowledgment, made in manner as directed by the statute, 
that she made herself “a party to and executed the fore- 
going deed of mortgage for the purpose of conveying and 
mortgaging all of my (her) estate in esse and in futuro in 
the lands therein described.” The covenants are perhaps 
inoperative as to the wife. 

The statute does not require that the terms “ relinquish- 
ment of dower” shall be contained in the deed which is 
signed, or the acknowledgment which is made, in order 
that a good and sufiicient relinquishment of dower may be 
made. The statute provides that dower may be extin- 
guished by the wife making herself a party to the deed for 
the purpose of relinquishing the same, accompanied by an 
acknowledgment, made separate and apart from her hus- 
band, that the relinquishment and renunciation of dower is 
made freely, &e. 

In this case the wife makes herself a party to the deed, 
signs it, and acknowledges, upon an examination made 
under the statute, that she executed the deed “ for the pur- 
pose of conveying and mortgaging all of my (her) estate 
in esse and in futuro in the lands therein described.” 

The Supreme Court of the United States, 5 Wall., 807, 
states the rule in reference to the private examination of a 
feme covert to be that equivalent words, or words which 
convey the same meaning, may be used instead of those to 
be found in the statute. See also 3 Ohio, 153. This is in 
reference to the words used as descriptive of the manner of 
making the acknowledgment, but we see no good reason 
for the application of a different or other rule when the 
extent and nature of the estate conveyed is considered, and 
certainly in this case the wife must have known that she 
intended to part with all her interest when she says that 
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her purpose was to convey and mortgage all of her estate 
in esse and in futuro, all her estate then existing or to exist. 
In the case of Hartley vs. Ferrell, 9 Fla., 381, this court 
held an acknowledgment of a relinquishment of dower 
effective as an acknowledgment applicable to the separate 
estate of the wife. The court in that case say: “ The exe- 
cution of this acknowledgment was manifestly intended to 
convey some interest in the premises, or it was made in 
pursuance of a premeditated fraud. Mrs. Sellers had no 
dower interest ; her only interest was in the fee. If the fee 
was not intended to be conveyed, then no interest was passed 
to the grantee, and the whole transaction bears the impress 
of an unmitigated attempt at fraud.” We have very con- 
siderable doubt of the correctness of this decision. 6 Me- 
Lean, 206, and cases there cited. It certainly goes very far 
to sustain titles. This is and should be the inclination of 
courts at all times. Our conclusion here is that it was not 
absolutely necessary to use the word dower in this acknowl- 
ment; that it is sufficient to use words embracing such an 
interest of the wife, and that with such an acknowledgment 
it is not necessary for the wife to state in the joint deed 
that she signed it for the purpose of relinquishing her dower 
interest. The statute provides that her dower may be ex- 
tinguished by “ making herself a party to the conveyance ” 
with such purpose. Here she has made herself such a party, 
and by her acknowledgment, taken as the statute requires, 
she states her purpose to have been to convey all of her in- 
terest in the land. 13 Ark.,423. To hold under our stat- 
ute, as has been held in some of the States under their 
statutes, that the deed itself’ must contain express words 
conveying the dower interest, would be to add to therequire- 
ments of our statute. This we are certainly not disposed 
todo. The Legislature has not prescribed a form of ac- 
knowledgment that is to be /iterally pursued, and a substan- 
8 
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tial compliance with its requirements is all that is necessary, 
To require a literal adherence to the express words of the 
statute as essential to the validity of acknowledgments 
would be attended with destructive consequences. 

The only other remaining questions in this case are 
whether, after the express waiver of all right of homestead 
by the husband and wife, and their joint deed of mortgage, 
a sale under a decree in equity isa “ forced sale,” and whether 
there has been an alienation of this rea] estate by the joint 
consent of the husband and wife, within the meaning of 
the Constitution. 

The first question, we think, has in principle been settled 
by this court in the case of Patterson vs. Taylor and Ran- 
dall, 15 Fla., 337. A sale under a mortgage of personal 
property was there held not to bea forced sale within the 
meaning of the Constitution. In this case we have not 
simply a mortgage, as in that case, but we have each of 
these parties, husband and wife, expressly waiving in their 
deed “all benefit of exemption and homestead,” and a stip- 
ulation “ that the same ” (the land) “ shall never be claimed 
to the prejudice of the grantees.” Certainly, when they 
thus expressly contract, a court of equity will not assist 
them in interposing an obstacle to the recovery of this 
money. 

An individual cannot be said to have been compelled to 
do an act when it is the result of his own express agreement. 
The view, as expressed by this court, is that a sale resulting 
trom contract, a mortgage in the case referred to, while it 
may bea sale under process of law, is not a forced sale within 
the meaning of the Constitution, and that without any ex- 
press waiver of homestead exemption in that case. That 
view, we think, is correct. The framers of the Constitu- 
tion, we think, never intended to restrict the right of the 
owner of property to an absolute and clear sale of his in- 
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terest therein. As against general debts made without ref- 
erence to homestead liens as a security, a sale had after 
judgment thereon involves no element of consent, but when 
a sale is the result of a contract, involving consent to sell 
as to a particular piece of property, according to all fair, 
honorable and just dealing, it cannot be said to be “ forced.” 
Cases involving the greatest wrong and injustice might re- 
sult from a contrary view. A husband and wife to-day 
execute a mortgage on the homestead expressly waiving all 
right of exemption. To-morrow the husband dies; the 
money is distributed to those entitled; the exemption ac- 
crues to the heir; the creditor loses his money, and the 
property is no security, although expressly made so by con- 
tract and consent. 

We think, for the reasons stated, that the sale here de- 
creed is not a forced sale. Has there been such consent to 
an alienation as the Constitution contemplates? To this 
mortgage the wife has made herself a party ; she has there- 
fore consented to it. There is nothing in the Constitution 
or the statutes requiring any separate examination of the 
wife in order to evidence such consent. She has, by virtue 
of her power to refuse assent to an alienation, no estate in 
the land, (46 Wis., 683 ;) and this assent is certainly shown 
by her joining in the deed. She has, under her hand and 
seal, solemnly given her consent jointly with her husband, 
and this is sufficient. 

It remains to consider the effect and purpose of the word 
“ alienable,” as used in the Constitution in the connection 
in which it is found. The provision is that the “ real es- 
tate” (meaning real estate constituting the homestead) 
“shall not be alienable without the joint consentof hus- 
band and wife.” It follows the exemption from “ forced 
sale.” 

This provision is simply a restriction upon an admitted 
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power otherwise to sell or encumber. If the Constitution 
did not contemplate a power in the head of the family to sell 
in the absence of a restriction, a restriction would be un- 
necessary and useless, and the restriction here applies to the 
power to mortgaye only because it is an alienation within 
the meaning of the Constitution. While the rule is not 
universal that a power to sell includes a power to mortgage, 
yet wherever there is a power to alienate the homestead in 
a prescribed manner, the courts have held that such power 
included the power to mortgage. 6 Texas, 114; 4 Ney., 
383; 2 Gray, 385. While there is an admitted difference 
in the views of the courts as to what constitutes a “ forced 
sale,” T can find no case which holds that a power to alien- 
ate in a prescribed method does not embrace the power to 
mortgage. Thomp. on Hom., $456. 

In conclusion we will remark that the Constitution hav- 
ing expressly contemplated the power to mortgage accord- 
ing to a fair construction of the power to “ alienate.” the 
terms “ forced sale,” which, to say the least, are indefinite 
and uncertain, should be controlled to some extent by the 
obvious meaning of the other portion of this clause. To 
construe the Constitution so as to confer or admit a power 
to mortgage, and at the same time prohibit a sale under a 
decree to sell under such mortgage, cannot be sanctioned by 
any proper rule of construction. Such a construction is 
absurd. One or the other of these propositions is wrong, 
and there is less doubt that the term alienable confers or 
admits a power to mortgage than there is that the terms 
“ forced sale” should be restricted to sales involving no as- 
sent by contract, referable to the special property to be sold. 

We have discussed the question of homestead exemption 
in the light of the argument and of the pleadings in this 
case. We do not, however, see clearly how the widow, 
where there isa will, either as widow or executrix, in view 
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of the provisions of section 3, Art. 9, of the Constitution, 
has an equity by virtue of an exemption which accrues to 
the heir of the party having enjoyed such exemption, such 
party being the deceased husband. 

The decree is affirmed. 








CaLEB W. GoRTON ET UX., APPELLANTS, VS. SAMUEL PAINE 
ET ALS., APPELLEES. 


1. After sale under foreclosure proceedings, a court of equity has power 
co-extensive with its jurisdiction over the subject-matter, to award 
orders directing a party in possession to surrender to the pur- 
chaser. 

2. Asa general rule, such an order will follow in cases where the party 
in possession was a defendant to the suit. Where, however, the 
person in possession is a mere stranger, who entered into possession 
before the suit was begun, he cannot be dispossessed by an execu- 
tion on the decree. 

3. Where the subject-matter of a suit arises primarily from the rela- 
tions of first and second mortgagee, with reference to the mort- 
gaged premises, the matter is one peculiarly the subject of equit- 
able cognizance. If the second mortgagee in possession is a party 
to a foreclosure suit, and he claims under a tax title from the State 
obtained by him while he was the owner of the right and equity 
of the mortgagor, the purchaser under the foreclosure proceedings 
is not remitted to a court of law to recover possession of him. 


4. An answer to arule to show cause why a writ of possession should 
not be awarded against a defendant to a suit, should set up the 
facts constituting his defence in such manner that they may be un- 
derstood by the other party who is to answer them, and by the 
court giving judgment. A second mortgagee who was‘a party to 
a foreclosure suit by the first mortgagee, answers to a rule to show 
cause why the purchaser should not be awarded possession as 
against him that he holds by a title derived from the State of Flor- 
ida. This is not sufficiently certain, as it is possible that as the 
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holder of one character of deed from the State he might hold by a 
paramount title which would put the purchaser to his action at 
law ; while if he is the holder of a tax title acquired while he was 
a second mortgagee, the court of equity has jurisdiction. 


Appeal from the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion. 


H. A. Pattison for Appellants. 
J. W. Archibald for Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The appellants filed their bill in the Cireuit Court of the | 
State of Florida, for the Fourth Judicial Cireuit, in Duval 
county, to foreclose a mortgage executed by Paine and wife, 
the defendant, Sarah A. Day, in possession under foreclo- 
sure proceedings before that time had, as a second and prior 
mortgagee, being madea defendant. This is the case made 
by the bill. After the entry of an order taking the bill as 
confessed, the defendant, Sarah A. Day, set up by way of 
answer that she was the owner of the real estate upon 
which plaintiffs sought to foreclose their mortgage by vir- 
tue of a deed executed by the Clerk of the Circuit Court of 
Duval county, (deed dated January 13,1879,) issued upon a 
certificate purchased by her from the Comptroller of the 
State of Florida for the unpaid State and county taxes as- 
sessed against said premises for the year A. D. 1874. Ex- 
ceptions were taken to this answer. The exceptions were 
sustained and the defendant’s attorney filed another answer 
setting up substantially the same facts as that contained in 
the first answer, except that she asserted that she held her 
possession under this deed as a title paramount and supe- 
rior to that of the plaintiffs, the first mortgagees. This an- 
swer was struck from the files. Upon the report of a mas- 
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ter there was a final decree of foreclosure and sale. In the 
meantime defendant, Day, had asked to be dismissed as a 
defendant to the suit, and such request was denied. There 
was a sale had under the decree, the plaintiffs becoming 
the purchasers, A deed to the premises was executed to 
them, the sale by the master having been confirmed. 

Upon motion of plaintiffs, and by consent of defendant, 
Sarah A. Day, a rule upon the defendant, Sarah A. Day, 
to show cause why a writ of possession should not issue 
against her, and requiring her to show under what right 
she claimed to hold possession of the premises, was issued. 
To this rule Sarah A. Day answered that “ she is the owner 
of the premises sold under the decree granted in this cause 
by a deed from the State of Florida, made and executed 
and delivered to her; that she claims title to said premises 
by a title paramount to the title obtained by said Olive P. 
Gorton under said decree, and that said title is adverse to 
both the mortgagor and mortgagees in said cause ; that she 
is in possession of said premises lawfully obtained, and that 
she claims the right to hold possession of the same as the 
owner under the deed aforesaid.” 

The court pronounced the answer sufficient and discharged 
the rule. 

The plaintiffs appeal from this order. It is thus seen 
that neither party appeals from the final decree in the fore- 
closure suit, and the proceedings therein cannot be reversed 
or affirmed for any error therein, if there be such error, as 
to which we say nothing. 

The simple question presented is, whether the answer to 
the rule was sufficient. 

This leads us to enquire when a writ of possession will 
be granted. After such proceedings as were had in this 
foreclosure suit, there is no question of the power of a court 
of equity in a proper case to award an order directing the 
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party in possession to surrender to the purchaser, and such 
an order as a general rule will follow in cases where the 
party in possession was a party defendant to the suit. But 
if the person in possession was not a party to the suit, and 
is a mere strangér who entered into possession before the 
suit was begun, he cannot be turned out of possession by 
an execution on the decree. 

Chancellor Kent says of this power of a court of equity 
in such suits as this (4 John. Chy., 609,) that the power to 
apply the remedy is co-extensive with the jurisdiction over 
the subject-matter. The subject-matter here arises prima- 
rily from the equitable relations of a first and second mort- 
gagee with reference to the mortgaged premises, and it is 
hardly necessary to say that these relations are peculiarly 
the subject of equitable ¢ognizance. While the general 
rule in cases where the party in possession is a defendant to 
the suit is as stated, and while the relations as disclosed by 
the bill are the subjects of equity jurisdiction, vet if a per- 
son in possession shows a right paramount to the mortgage 
the court will not attempt to decide any question of legal 
title, and the possession must then be sought tor by proceed- 
ings at law. In this view of the law, as we conceive it to 
be, the question is, does this answer to the rule show a 
right paramount to the mortgage. The answer sets up a 
title acquired from the State of Florida, which the detend- 
ant alleges is paramount to the mortgage. It gives no date 
of the deed. When she acquired this title, whether du- 
ring the time she was a second mortgagee out of possession, 
or when she was in possession after her foreclosure suit, or 
whether it was before the existence of the first mortgage, 
or whether the title she acquired was a tax title, or a deed 
from the State to lands in which the State had a proprie- 
tary interest, is not stated. The principle and general rule 
as to the statement of facts in pleadings of this character 
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is that they must be set forth with certainty, by which is 
meant a clear and distinct statement of the facts which con- 
stitute the ground of defence, so that they may be under- 
stood by the party who is to answer them, and by the court 
who is to give judgment. Now the law is unquestionably 
that a second mortgagee cannot set up a tax — as against 
a prior mortgagee. 20 Wis., 350; 21 Wis., 262; 40 Iowa, 
209 ; 33 Iowa, 254; 38 Iowa, 550; Jones on ‘aces 
680. The rule upon this subject, as announced by the Su- 
preme Court of Iowa, is that as between a first and second 
mortgagee of land equity regards the land as a common 
fund for the payment of both liens, and that it is an act of 
raud for a second mortgagee to thus acquire by tax sale a 
title to the land, and use it to destroy the claim of the prior 
mortgagee. The second mortgagee in this suit was the 
holder of the equity of the mortgagor, and stood in his 
place. Neither the mortgagor nor the second mortgagee, 
who had the mortgagor’s right and equity, could, by tax 
deed, thus acquire an absolute title as against the prior 
mortgagee. 

In this view of the law upon the subject, it is clear that 
the answer to this rule did not set up the facts with suffi- 
cient certainty for any one to determine the precise nature 
of defendant’s claim. The Circuit Court should have pro- 
nounced the answer insufficient for want of certainty, with 
leave to make such amendments as would enable the court 
and the other party to understand what title the defendant 
relied upon. 

The order discharging the rule is set aside, and the case 
is remanded for further proceedings consistent with this 
opinion. , 
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JosePpH Rivas aND Henry Koopman, APPELLANTS, Vs. An- 
TONIO SoLaRy, APPELLEE. 


1. Under the provisions of the act of December 27th, 1856, entitled 
** An act to benefit Commerce,”’ all the title of the State to the sub- 
merged land extending from the low water mark to the channel of 
the river was vested in the then riparian proprietor, and such pro- 
prietor had the right, subject to the conditions of the law, to con- 
vey that portion of the submerged land which extended from low 
water mark to the channel. 


2. Where the metes and bounds of a deed executed by such riparian 
proprietor do not extend to the channel, but are fixed without ref- 
erence to the river as a boundary, the grantor retaining possession 
of structures upon the submerged land, and the grantee under- 
standing that he got no title thereto, the title to the submerged 
land remains in the original riparian proprietor, and can be made 
the subject of a grant by him. 


3. Land does not pass under a deed as an appurtenance to land. 


Appeal from the Circuit Court for Duval county. 

The General Assembly of Florida passed the following 
act, which was approved by the Governor December 27th, 
1856, entitled “An act to benefit Commerce:” 


“WHEREAS, It is for the benefit of Commerce that wharves 
be built and ware-houses erected for facilitating the landing 
and storage of goods; and, whereas, The State being the 
proprietor of all submerged lands and water privileges 
within its boundaries, which prevents the riparian owners 
from improving the water lots ; therefore, 

“Sgctron 1. Be it enacted by the Senate and House of Rep- 
resentaves of the State of Florida in General Assembly convened, 
That the State of Florida, for the considerations above 
mentioned, divest themselves of all right, title and interest 
to all lands covered by water lying in front of any tract of 
land owned by a citizen of the United States, or by the 
United States, for public purposes, lying upon any naviga- 
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ble stream, or bay of the sea, or harbor, as far as to the 
edge of the channel, and hereby vest the full title in the 
same in and unto the riparian proprietors, giving them the 
full right and privilege to build wharves into streams or 
waters of the bay or harbor as far as may be necessary to 
effect the purposes described, and to fill up from the shore, 
bank or beach as far as may be desired, not obstructing the 
channel, but leaving full space for the requirements of 
Commerce ; and upon lands so filled in to erect ware-houses 
or other buildings, and also the right to prevent encroach- 
ments of any other person upon all such submerged land 
in the direction of their lines continued to the channel, by 
bill in chancery or at law, and to have and maintain action 
of trespass in any court of competent jurisdiction in the 
State for any interfence with such property: also confirm- 
ing to the riparian proprietors all improvements which may 
have heretofore been made upon submerged lands for the 
purposes within mentioned. 

“Sxc. 2. Be it further enacted, That nothing in this act 
contained shall be so construed as to release the title of the 
State of Florida, or any of its grantees, to any of the swamp 
or overflowed lands within the limits of the same; but the 
grant herein contained shall be limited to those persons and 
body corporate owning lands actually bounded by and ex- 
tending to low water mark on such navigable streams, bays 
and harbors.” (689-90, McC.’s Dig.) 


The other facts are stated in the opinion. 
John T. Walker for Appellants. 
J. M. and H. J. Baker for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 

The subject of this suit is a part of water lot number 
nineteen, on the St. Johns river, in the City of Jacksonville. 
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Rivas and Koopman, plaintiffs in the Circuit Court, claim 
that the boundaries of their land when purchased extended 
to the St. Johns river at low water mark; that they are 
riparian proprietors, entitled to-the benefits and rights ex- 
tended to such owners by virtue of the act entitled “ An 
act to benetit Commerce,” approved December 27th, A. D. 
1856 ; that by this act the State of Florida ceded to ripa- 
rian proprietors all the right, title and interest of the State 
to all lands coverd by water, lying upon any navigable 
stream, as far as the edge of the channel, authorizing them 
to erect wharves and to fill in from the shore or bank as 
far as might be desired, not obstructing the channel of the 
river, and leaving sufficient space for the purposes of com- 
merce ; that they have constructed on said lot a fine build- 
ing, and are prevented from the use of the water front by 
defendant, Solary, who claims to be entitled to its use as 
against them; and that he, Solary, claims the right to keep 
up a wharf across their water front. Plaintiffs allege a 
(desire to build suitable wharves upon the property. They 
pray for an injunction prohibiting defendant from selling 
any portion of the water front, and for an order restraining 
him from interfering with plaintiffs’ possession, or prevent- 
ing them from exercising control over their property. 

To plaintiffs’ bill, setting up substantially the facts re- 
cited, defendant answers, claiming ownership of the water 
front and denying any right of plaintiffs to its use. After 
the usual proceedings, and the taking of testimony, the in- 
junction was dissolved and the bill dismissed upon the 
hearing. 

From this order of dismissal this appeal is taken, the 
ground of appeal being error in granting this order. 

The facts as disclosed by the record are, that Samuel N. 
Williams, the party through whom both plaintiffs and de- 
fendant trace title, acquired lot number nineteen anterior to 
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any of the conveyances proceeding from him, and that he 
had all the interest which followed from the act of 1856, 
which was all the right, title and interest of the State to the 
land covered by the water lying in front of his lot, subject 
to the trust that it was to be used for the purposes of com- 
merce, as stated in the statute. It further appears that said 
Williams constructed a wharf across said lot before he exe- 
cuted any of the deeds through which plaintiffs claim, and 
that he remained in possession of the wharf, claiming title, 
up to the time of his sale of it and the land beneath it to 
defendant, Solary ; that plaintifts claim through two deeds 
of Williams—one to Andre Porson and the other to Mar- 
garet Wightman, the first being dated the 15th of June, 
A. D. 1867, and the last April 5th, A. D. 1871. 

Neither of these deeds to the grantors of plaintiffs de- 
scribe the riveras a boundary. The land conveyed is named 
by feet, by fixed metes and bounds, “with the appurte- 
nances;” and the testimony shows that this is all that 
plaintiffs understood they acquired. As to the south boun- 
dary of the land conveyed to Mrs. Wightman, the evidence 
is that at high tide the water stood over ita foot anda half 
deep: but the witness is not positive that the south end 
extended to the water at low tide. The south boundary of 
the land conveyed to Porson extended to low water mark. 
This is the evidence as to plaintiffs’ title. 

Detendant claims through a deed of Samuel N. Williams, 
dated March 2d, 1871, which in terms conveys the land to 
the channel of the St. Johns river. It appears from the 
record that at the time Solary purchased a large part of lot 
number nineteen had been filled up, and that there is now 
about thirty feet between the south line of the land granted 
to plaintiffs and the wharf in possession of defendant. 

The question thus presented is, who has the better right 
to this wharf and to the submerged land beneath it. 
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We are unable to see upon what principle we can extend 
the operation of the deeds to plaintiffs beyond the land con- 
veyed and embraced in the boundaries described therein. 
S. N. Williams, through whom each of these parties claim, 
it is admitted, had under the act of 1856 all the right and 
title of the State in the submerged land to the channel of 
the river. 

This title was attended with no other restrictions than 
those contained in the act, and there is nothing in the act 
prohibiting his transfer of the property, subject to the same 
conditions under which he held it. It is not questioned 
that the title to these lands was in the State. What was 
here granted by the State was in terms something more 
than the ordinary right which the proprietor of lands on 
a navigable stream had to its use, and the right to use, for 
commercial purposes, after the act, was an incident to the 
ownership of the land, which the State gave to the riparian 
proprietor. 

Williams, at the date of the act, was the riparian proprie- 
tor, and thus became vested with the title,as stated. Ante- 
rior to this act, as riparian proprietor, his title did not ex- 
tend beyond high water mark ; after this act it extended to 
the channel. The act, in its terms, vests the full title in 
him who owns lands actually bounded by and extending to 
low water mark, and we ean see no ground for holding that 
it was to be simply appurtenant to the adjacent lands. 
The statute is too plain to admit of doubt or construction. 

The State had the absolute proprietary interest in the 
land, and could grant it to the then riparian owner. 3 
Kent, 427; 6 Mass., 436. Plaintiffs contend that the right 
to build a wharf passed as appurtenant to the land granted 
to them. This cannot be so, because the estate of Williams 
in the land to the channel, through whom they derive, was 
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an estate in the land, and the right to build wharves was an 
incident to that proprietorship. 

The deeds of plaintifts did not include this land, and land 
does not pass as appurtenant to land. 10 Pet., 54. 

We say nothing as to the propriety of the remedy sought 
in this case. 

The order and decree denying the injunction and dis- 
missing the bill is affirmed. 











JosEpH FINEGAN, APPELLANT, vs. THE Mayor AND ALDER- 
MEN OF THE CITY OF FERNANDINA, APPELLEES. 


A Court of Equity has no jurisdiction to enjoin proceedings on a man- 
damus, where the parties seeking redress by such proceedings are 
not the plaintiffs in equity. 


Appeal from the Circuit Court for Nassau county. 
The facts are sufficiently stated in the opinion. 


Fleming ¢ Daniel for Appellant. 
R. M. Smith tor Appellees. 
Tue Curer-JustTIce delivered the opinion of the court. 


It appears from the bill in this case that in 1860 a bond 
was given by one Thomas D. Hawkins, as mayor of the 
city of Fernandina, Florida, to Joseph Finegan, which 
bond purported to obligate the city to pay Finegan, at cer- 
tain times and before the 4th day of October, 1863, $3,300, 
which bond recited that the same was for the purchase of 
certain lots of land for the city. 

It further appears that no money was ever paid upon 
said bond, and that no suit at law was ever commenced 
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thereon, but that on the 13th day of November, 1866, said 
Finegan, as relator, filed a petition in the Suwannee Circuit 
Court for Nassau county, Florida, for a mandamus to com- 
pel said city to pay said bond; that on the 13th day of No- 
vember, 1866, the court issued an alternative writ of man- 
damus as prayed for by said petitioner; that on the 26th of 
November, 1866, the parties, upon whom said writ was 
served, filed an answer thereto, denying any indebtedness to 
said Finegan, and all the material allegations of said peti- 
tion; that on the 31st of December, 1866, the Clerk of the 
Court issued a peremptory mandamus to the said parties to 
levy a tax to pay the said sum of money. 

It further appears that said writ has never been en- 
forced, though several attempts have been mace by the rela- 
tor to procure the enforcement of the same, up to the spring 
term, 1873, from which time, for five years, and up to the 
spring term, 1878, the said writ was allowed to sleep. 

The bill further alleges that no formal judgment was ever 
entered up against respondents in said mandamus proceed- 
ing. 

On January 24, 1879, respondents filed a bill, to which 
they filed an amendment on April 7, 1879, the prayer of 
which amended bill was for an injunction to restrain the en- 
forcement of said writ issued in 1866, which prayer read as 
follows, to-wit: 

“To grant unto your orators a writ of injunction, to be 
directed unto the said Joseph Finegan, his attorneys, solici- 
tors, officers or agents, perpetually enjoining each and all of 
said persons from any further action or proceeding to en- 
force the said writ of mandamus issued on the 31st of De- 
cember, 1866, upon the petition of said Joseph Finegan, 
against the said city of Fernandina; and that your Honor 
will vacate or set aside and dismiss the said peremptory 
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writ of mandamus of December 31, 1866, and decree the 
same null and void.” 

The other allegations of said bill were briefly and in sub- 
stance : 

1. That at the time of the issuance of said peremptory 
writ of mandamus, December 31, 1866, there was no legal 
organization of any city government known as the city of 
Fernandina; that the organization that then existed was 
not made in accordance with any charter or law of the 
State, but was a temporary organization of the people for 
temporary protection, and could not be made responsible 
for liabilities that may have been incurred by some other 
government. 

2. That said bond was fraudulently issued in that the 
same was issued without authority of law and without any 
consideration. 

3. That appellant never gave in return for said bond his 
bond, or any other binding obligation, or any consideration 
of any kind. 

4. That if said bond was for the purchase-money of cer- 
tain lots, said Finegan, at the time of the filing his petition 
for said mandamus, could not have given the said city any 
title to or possession of said lots. 

5. That the claim of said Finegan upon said bond was a 
disputed and unadjudicated claim. 

6. That no judgment at law had ever been obtained upon 
said bond. 

7. That said writ was obtained in an irregular and fraud- 
ulent manner in that at the time of the issuance of said 
alternative writ no petition or bill was on file in court ask- 
ing or praying for the same, and that said peremptory writ 
was issued without any order of any Judge or competent 
officer of any court. 

9 
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8. That the court was acting without authority or juris- 
diction. 

And that prior to the issuance of said writ no trial by 
jury, or by reference, or by the court, or in any manner, 
was ever had to determine the facts alleged in the said pe- 
tition praying for the said writ of mandamus. And that 
the said City of Fernandina, though filing an answer deny- 
ing any indebtedness to the said Finegan, was never af- 
forded. any opportunity, in any manner, to defend itself 
against the issuance of said peremptory writ; and, in fact, 
never had any day in court. 

To the said bill appellants demurred, which demurrer 
was overruled ; and after due notice, motion was made for 
an injunction, based upon the allegations of the bill and ex- 
hibits thereto, which motion, after argument by counsel for 
both parties, was granted by the court allowing a tempo- 
rary injunction, after which appellant filed an answer to 
said bill denying the material allegations thereof, and 
moved the court upon said bill and answer to dissolve the 
said injunction, which motion was denied, from which or- 
der, and the order overruling the said demurrer, this appeal 
has been taken. 

“ Fraud, accident, mistake and discovery are four of the 
principal grounds upon which injunctions may be applied 
for to stay proceedings at law, and it is to be observed that 
an injunction to restrain proceedings at law, when awarded | 
does not deny but admits the jurisdiction of the courts of 
the common law ; and the ground upon which it issues is 
that they are making use of their jurisdiction contrary to 
equity and good conscience.” 2 Daniell’s Ch. Pl. and Pr., 
5 Am. Ed., 1624. 

We may remark, upon a careful examination of this case, 
that every alleged defence against the bond referred to was 
available in the mandamus proceedings, including the ques- 
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tion of jurisdiction, and every irregularity and every erro- 
neous ruling of the court were remediable at law. The 
laches of the complainants in neglecting to avail themselves 
of the adequate legal remedies at their disposai, give them 
no standing in a court of equity. 12 Fla., 185. 

Daniell, in the same book above quoted, p. 1620, says: 
“The court has no jurisdiction to grant an injunction to 
stay proceedings on a mandamus, an indictment, an infor- 
mation, or a writ of prohibition; but this restriction ap- 
plies only to cases where the parties seeking redress by such 
proceedings are not the plaintiffs in equity.” 

This court, in County Commissioners vs. Bryson, 13 Fla., 
281-5, had occasion to cite the same authority upon this 
question. As the plaintiffs in equity were not the plain- 
tiffs or relators in the mandamus proceedings, the restric- 
tion of the equity jurisdiction must apply in the present 
case, and is conclusive against the complainants. 

The decrees overruling the demurrer and granting the in- 
junction, and denying the motion to dissolve, are reversed 
and the cause remanded, with directions to dismiss the bill. 








WitiiamM P. Marvin, Surviving Partner, APPELLANT, 
vs. GEoRGE W. Hampton anD WIFE, APPELLEES. 


1. Where the proofs offered by a plaintiff in support of his case leave 
the matter in such doubt and uncertainty that it is impossible for 
the court to do justice or make any specific decree, the bill should 
be dismissed. 

2. Where before final hearing a suit is dismissed as to a defendant in 
the absence of a transcript of the record in which the order is 
made, or of any positive evidence of the ground of the order, the 
court cannot presume in a collateral suit that the judgment subse- 
quently rendered against the other defendant was binding upon the 
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defendant as to whom it was dismissed, or that the order dismiss- 
ing the suit was an adjudication in favor of the defendant. 


3. A defendant, relying upon the defence that the same matter was in 
issue and determined in a former suit, should set forth so much of 
the former proceeding as will show that the same point was then in 
issue and determined, and should aver that the allegations as to 
the title to relief were substantially the same in the second bill as 
in the first. 

4. A decree in a suit to which a person was not a party does not bind 
him. ; 

Appeal from the Cireuit Court for Leon county, to which 
the case was transferred. 

This is a suit in equity brought in Madison county by 
George W. Hampton and his wite, Susan A. E. Hampton, 
against William P. Marvin, surving partner of the firm of 
J. M.& W. P. Marvin. They allege that on the 5th of 
February, A. D. 1872, they filed their complaint in the Cir- 
cuit Court for said county against David Montgomery, 
sheriff of Madison county, and as ex-officio administrator of 
the estate of Susan A. K. Hampton. deceased, William 
O. Hampton, lately her husband, and the defendant, Wil- 
liam P. Marvin, as surviving partner of the firm named. 
That in said complaint they alleged that the lands in the 
hands of D. Montgomery, administrator as stated, belonged 
to Susan A. E. Hampton: that a mortgage alleged to have 
been executed by the said Susan A. Kk. Hampton in her 
life-time was not made in the presence of a judicial officer 
of the State of Florida: that she was a married woman at 
that time, and that William O. Hampton was not the exec- 
utor of the last will and testament of Susan A. K. Hamp- 
ton. Plaintiffs allege further that previous to the com- 
mencement of this suit the said William P. Marvin, as sur- 
ving partner as aforesaid, brought an action against Wil- 
liam O. Hampton, as executor of Susan A. K. Hampton, to 
foreclose the mortgage above referred to, and was proceed- 
ing to sell the lands mentioned in said mortgage when Da- 
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vid Montgomery, sheriff and ex-officio administrator of the 
estate of Susan A. K. Hampton, filed his petition in the 
Cireuit Court for Madison county, alleging that he was 
sole administrator of her estate, denying that William O. 
Hampton was executor as he claimed, or that any claim 
had been presented to him by said William P. Marvin, 
praying for an order to restrain the said Marvin in his ac- 
tion for foreclosure, and that on the 29th December, A. D. 
1871, further proceedings in the foreclosure suit were en- 
joined ; that said order was afterwards dissolved, and that 
plaintiffs are informed that no further proceedings were 
taken in said suit by Montgomery, he believing that the 
original foreclosure suit had been abandoned, as they had 
commenced suit against him as administrator; that in 
June, 1872, 8. Pasco, attorney for said Marvin, notified the 
Clerk of Madison Circuit Court to place on the trial calen- 
dar the case of W. P. Marvin, surviving partner, &c., 
against David Montgomery, sheriff and ex-officio adminis- 
trator of the estate of Susan A. K. Hampton, and gave no- 
tice to the attorney of said David Montgomery that said 
cause would be brought on for trial at the next term, but 
that no further steps were taken in said case. Plaintiffs 
allege further that in November, A. D. 1873, the attorney 
for Marvin, without notice, made application for an order 
to appoint Geo. W. Bogue, sheriff of Madison county, to 
carry out the judgment of foreclosure aforesaid, and that 
such order was made. 

Plaintiffs deny that William O. Hampton was the execu- 
tor of the last will of Susan A. K. Hampton, affirm that 
she died intestate, and that D. Montgomery was the admin- 
istrator of her estate. They affirm, upon information and 
belief, that William P. Marvin never presented his claim 
to such administrator. Plaintiffs further allege that Nich- 
olas Fox was the grandfather of plaintiff, Susan A. E. 
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Hampton; that by his last will and testament he be. 
queathed certain property to Susan A. K. Hampton for and 
during her natural life, and at her death to her children, 
she dying without issue, the same to go to his son, E. B. 
Fox, and his’ grandchildren then living ; that the said Su- 
san A. K. Hampton died without issue; that the said E. 
B. Fox died, and that your oratrix, Susan A. E. Hampton, 
is the only surviving grandchild of said Nicholas Fox, and 
was the only one at the death of the said Susan A. K. 
Hampton, thereby being entitled to the property men- 
tioned. 

Plaintiffs allege that during the lifetime of the said Su- 
san A. K. she and her husband desired to exchange the 
property mentioned in the will for land situated in Madi- 
son county, Florida, but could make the exchange only 
with the consent of your oratrix, she being the only grand- 
child entitled to said property in the event the said Susan 
A. K. died without issue, and that your oratrix consented 
to said exchange, provided she should have the same inter- 
est in the land so purchased as in the property bequeathed, 
and as your oratrix understood the land was to have been 
conveyed in trust for that purpose. Plaintiffs allege further 
that on the 5th day of February, A. D. 1872, suit was com- 
menced by them against D. Montgomery, sheriff and ez- 
officio administrator of Susan A. K. Hampton, William O. 
Hampton, her late husband, and W. P. Marvin, surviving 
partner as aforesaid ; that in said suit answers were regu- 
larly filed, except as to W. P. Marvin, who demurred to 
the complaint, and that afterwards the said Marvin having 
abandoned his mortgage, as plaintiffs were informed and be- 
lieve, the suit was dismissed as to him; that after decree of 
reference, filing of notice of /is pendens describing said land, 
there was final decree on the 4th of December, A. D. 1872, 
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whereby D. Montgomery, as administrator, was ordered to 
turn over to your oratrix the said lands. 

Plaintiffs then pray that the judgment of foreclosure of 
the mortgage stated may be vacated and set aside, the com- 
plaint and all proceedings therein dismissed and the mort- 
gaged declared null and void. 

After various proceedings, none of which, so far as we 
can see, affect the merits of the case, the defendant, on the 
sixth of August, A. D. 1877, filed a general answer in the 
cause. He therein admits that a complaint was exhibited 
against him as stated in the bill, and that David. Mont- 
gomery, as ex-officio administrator of Susan A. K. Hamp- 
ton, and William O. Hampton, were defendants with 
him, but he alleges that the complainants admitted the 
sufficiency of his defence, which was by demurrer, by 
their taking an order of dismissal as to him. He 
alleges that the plaintiffs had notice of his judgment 
of foreclosure upon his said mortgage, and that Susan 
A. E. Hampton, if she took any title by virtue of this pro- 
ceeding, that such title was subject to the lien of his judg- 
ment ; that the debt upon which the judgment of foreclo- 
sure was based was contracted by the late Susan A. K. 
Hampton and William O. Hampton for necessary family 
supplies furnished by defendant’s firm, and that the parties 
were occupying the lands as the separate property of Susan 
A. K. Hampton; that he took his said mortgage without 
notice of any other title or claim to the land,and upon the 
assurance that it was the separate property of Susan A. K. 
Hampton, and avers that as to said land he occupies the po- 
sition of a bona fide purchaser, for valuable consideration, 
without notice. He alleges that Susan A. K. Hampton 
died without issue, that William O. Hampton became her 
sole heir and legatee, and that the mortgage, even if defect- 
ive as to the estate of the wife while living, became effective 
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as against William O. Hampton upon herdeath. He alleges 
that during the life-time of Susan A. K. Hampton both she 
and her husband, in good faith, acknowledged the valid- 
ity of the mortgage. He avers, if letters of administra- 
tion were taken out in the county of Madison by Mont- 
gomery, that such letters were void, as the place of abode 
of herself and her husband at the time of her death was 
in Jefferson county. He alleges that he sued William O. 
Hampton as executor, and not as executor de son tort; de- 
nies any abandonment of his judgment of foreclosure ; af- 
firms that complainants have admitted the justice of. his 
claim by making arrangements for its settlement and com- 
promise, the carrying out of which arrangement they sub- 
sequently prevented by their own action in instituting the 
suits named, and that a memorandum of said agreement 
was signed by G. W. Hampton and himself, and that to 
this agreement the said Susan A. E. Hampton, he is in- 
formed and believes, agreed. The action of Marvin vs. 
Montgomery, he alleges, was never brought to judgment, 
is not in any manner connected with the present suit, and 
he denies that by his bringing said action he abandoned his 
judgment of foreclosure. Defendant denies that the mort- 
gaged lands were bought with the proceeds of property de- 
rived under the will of Nicholas Fox by Susan A. K. 
Hampton, as alleged in the bill; alleges that they were the 
property of said Susan A. K. Hampton at the time of the 
execution of the mortgage, subject to no trusts or claims 
whatever in favor of complainant, Susan A. E. Hampton ; 
that the larger portion of these lands were formerly a part 
of the estate of the late Nicholas Fox ; were purchased by 
him after his removal to Florida, and were not subject to 
the trusts of his last will and testament; that as to the 
same he died intestate ; that upon his death they descended 
to his heirs and were inherited by his daughter, the late 
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Susan A. K. Hampton; that her title thereto was a fee 
simple title, but the same were liable to her husband’s 
debts, she never having taken the steps required by statute 
“to make the same her separate property.” There was an 
injunction restraining the sale. 

After replication, reference and the taking of testimony, 
there was a final decree for plaintiffs. 

This decree vacated and set aside the judgment of fore- 
closure of the mortgage of J. M. & W. P. Marvin in the 
suit against Hampton, executor. The complaint therein 
was dismissed, the referee was prohibited from making a 
deed, and the injunction was made perpetual. The court 
decreed further that Susan A. E. Hampton take the land 
without prejudice to the rights of the other grandchildren 
of Nicholas Fox. 

From this decree this appeal is taken by the defendant, 
Marvin. 


Pasco & Palmer tor Appellant. 
Angus Paterson for Aypellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


Plaintiffs, George W. and Susan A. E. Hampton, in pos- 
session ot the land which is the subject of this controversy, 
assert an equitable title thereto in Susan A. E. Hampton, 
allege that the defendant, Marvin, is proceeding to sell the 
same under a judgment of foreclosure of a mortgage ob- 
tained by him. The record discloses that such judgment 
was obtained by Marvin in an action against William O. 
Hampton in his own right as heir-at-law of, and also as ex- 
ecutor of the last will and testament of Susan A. K. Hamp- 
ton, the said Susan A. K. Hampton having died without 
children, leaving him, her husband, surviving. 

As to the mortgage which defendant seeks to foreclose. 
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While the record discloses that it was given to secure a 
joint and several note of William O. and Susan A. K. 
Hampton, husband and wife, the consideration for said note 
being miscellaneous family supplies furnished by the de- 
fendant, the’ plaintiffs insist, first, that such mortgage is 
void and of no effect as to the separate estate of the wife, 
there having been no separate acknowledgment made of its 
execution by the wife as required by the statute; second, 
that under the will of Nicholas Fox, Susan A. K. Hamp- 
ton’s estates in the land terminated with her life, and that 
at her death, under the circumstances then existing and 
under the provisions of the will, she, Susan A. E. Hampton, 
became entitled to an estate in fee simple therein; third, 
that Susan A. K. never madea will, and that W. O. Hamp- 
ton never was executor of such will. 

Plaintiffs prayed that the mortgage might be declared 
void, and the proceedings vacated and set aside. The de- 
cree of the chancellor set aside the mortgage, established 
the equitable interest of plaintifts,and perpetually enjoined 
the sale in the foreclosure suit. 

he case, therefore, is one where a party in possession of 
land seeks the aid of a court of equity to set aside a mort- 
gage upon said land, and to enjoin a sale of the same under 
foreclosure proceedings had upon said mortgage, claiming 
a superior equitable interest therein. 

The views of this court as to the general nature of such 
a proceeding in equity, which is a bill to prevent and re- 
move a cloud upon plaintiffs’ interest in the land, are to be 
found in the case of Sanford vs. Cloud, 17 Fla., 568, and 
we will not repeat them here at length. 

We stated in that case that there was one rule of uni- 
versal application in cases of this character, which was that 
equity will not act where the title is doubtful, and that he 
who comes into equity to get rid of a legal title must show 
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clearly the validity of his own title and the invalidity of 
his opponent’s. If the plaintiffs show no title to protect, it 
is immaterial to them whether the mortgage was properly 
executed or whether it was void or voidable as to other 
parties. 

Strictly speaking, plaintiffs seek here to establish an 
equitable interest in this land, and to enjoin this sale under 
the mortgage. The same rule as to the proof applies to 
this case. 

What is the case made by the bill? The plaintiffs claim 
under and by virtue of the will of Nicholas Fox, the grand- 
father of Susan A. E. Hampton and the father of Susan A. 
K. Hampton. This will contains no disposition of any land. 
It is confined exclusively to bequests of slaves. Plaintiffs 
claim in their bill that certain slaves were bequeathed “ to 
Susan A. K. Hampton for and during the term of her natu- 
ral life, and at her death to her children; and in the event 
she died without issue the said property to go to his son, 
Edmond B. Fox, and his grandchildren then living; * * * 
that Susan A. K. Hampton died without issue; that the 
said Edmond B. Fox died,” and that she was the only sur- 
viving grandchild “ at the death of Susan A. K. Hampton, 
thereby being entitled to the property so bequeathed ;” that 
during the life-time of the said Susan A. K. Hampton she 
and her husband desired to exchange the slave property 
mentioned in the will for land situated in Madison county, 
Florida, but could make the exchange only with the con- 
sent of plaintiff, Susan A. E. Hampton, she being the only 
surviving grandchild and entitled to said property in the 
event the said Susan A. K. Hampton died without issue, 
and that plaintiff, Susan A. E. Hampton, consented to said 
exchange provided she should have the same interest in the 
land so purchased as in the property bequeathed, and she 
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understood the land was to have been conveyed in trust for 
that purpose. 

These are the allegations in the bill as to the interest of 
Susan A. E. Hampton. 

What is the evidence in respect thereto ? 

William P. Marvin, the defendant, the surviving mem- 
ber of the firm of J. M. & W. P. Marvin, to whom the 
note and mortgage was given by W. O. Hampton and his 
wife, S. A. K. Hampton, says that the understanding be- 
tween him and W. O. Hampton and wife at the time the 
mortgage was given to him was that the land belonged to 
Mrs. S. A. K. Hampton, inherited from her father. 

Geo. W. Hampton, one of the plaintiffs, says that the 
land in controversy is his wife’s separate estate, and that it 
was not mentioned in the will of Nicholas Fox. 

8. A. E. Hampton, one of the plaintiffs, says: “ The land 
in controversy in thissuit belongs to me. It is my separate 
estate. I brought suit against David Montgomery, admin- 
istrator of Susan A. K. Hampton, and obtained a decree. 
I was in possession at the time asa renter. I had rented 
it from David Montgomery. I looked upon the land 
as helonging to me by virtue of a will of my grand- 
father, Nicholas Fox. I was a niece of Susan A. K. 
Hampton. She has been dead six orseven years. She was 
the daughter of Nicholas Fox. She had the land in contro- 
versy ; she exchanged personal property for this land. The 
personal property consisted of slaves. When she exchanged 
the property for the land, or sold the property and invested 
it in the land, she consulted me about it. This statement 
I make on my own personal knowledge. The parties who 
purchased the slaves refused to take them until I signed 
away my right tothem. They came to my house for this 
purpose. I signed away my right to the slaves on condi- 
tion that I was to have the same right in the land. The 
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proposition was made to me, or to my father, who was alive 
at that time, would I not rather have less slaves or land and 
a home.” 

Upon cross-examination this witness says: “ My grand- 
father, Nicholas Fox, purchased the land in controversy before 
his death, and lived on it, died on it, and was buried on it. I 
claim not directly as a gift from Nicholas Fox, but indi- 
rectly, through the transfer of the slaves as above stated. 
Ido not recollect in what year the slaves were sold. There 
were some six or seven of them. Ido not remember how 
much they sold for. I did not see the money paid ur in- 
vested in the land. Mr. Thomas Linton and Mrs. Reed 
were the purchasers of the slaves. My uncle was alone at 
the time, and my grandfather made the arrangements and told 
me about it. Ido not remember in whose name the titles to 
the land were taken. They are in my possession, but have 
not got them with me.” 

W. O. Hampton, the husband of Susan A. K. Hampton, 
says: “ My wife left no will, and I never was executor. I 
regard the property as belonging to Geo. W. Hampton’s 
wife, Susan A. E. Hampton, and family, by virtue of an 
agreement on the sale of the negroes to raise money to satisfy a 
mortgage on the land and negroes, and to pay other debts of the 
estate. She agreed to sign away her interest in the slaves, 
and did so with the understanding that the land was to be 
substituted in place of the slaves. The agreement with re- 
gard to the slaves was signed and delivered to T. J. Linton. 
The other agreement was verbal. Tregarded the slaves as the 
property of the complainant, S. A. E. Hampton, in the 
event my wife, S. A. K. Hampton, should die leaving no 
children, by virtue of the will of her grandfather: My 
wife died without issue. The debts referred to in the di- 
rect examination as having been paid by the sale of the 
negroes were debts of the estate of Nicholas Fox and Ed- 
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mond Fox, who acted for his wife, Susannah Fox, in the 
management of this estate. The title to the land conveyed 
by the mortgage to Marvin was in my wife, S. A. K. Hamp- 
ton. She derived it, or at least a part of it, from her father, 
Nicholas Fox, and upon the death of her mother and brother, 
Edmond B. Fox. This land was not mentioned in the will 
of Nicholas Fox. My wife came into possession of this 
land about five years after our marriage by virtue of the 
will.” 

Mrs. L. W. Fox, the mother of plaintiff, Susan A. E. 
Hampton, says: The land in controversy was purchased 
from Tom Linton by Nicholas Fox. She does not know 
what price he paid for it. The negro property mentioned 
in the will was sold, and the proceeds used to pay for the 
lands. Could not say exactly when the payments were 
made. That Mr. Linton told her repeatedly that old Mr. 
Fox bought the land of him. 

There is a map in evidence which the parties agree show 
the entries of the land, as stated upon the county map of 
Madison county, to be as follows : 

The SE } of SE } Sec. 4, the SW } of SW } of See. 3, 
the W 4 of NE } and part of E 3 of SW j of Sec. 9, were 
entered by E. B. Fox. 

The W 3 of NW } of Sec. 10, the E 3 of NE } of See. 
9, was entered by Susan Fox. The W } of SE }, Sec. 9, 
appears not to be entered at all, and the remaining’ entries, 
constituting a considerable portion of the land, were made 
by J. W. O’Neal and 8. W. Williams. 

This is all of the testimony bearing upon the subject of 
interest in the land in the plaintiff, Susan A. E. Hampton. 

Of this testimony it may be said that it does not in any 
way establish the case made by the bill. For this reason the 
law applicable to such a case need not be stated. The case 
made by the bill is one in which an exchange of slaves, in 
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which she had a life estate, is made for this land by Susan 
A. K. Hampton, Susan A. E. Hampton being entitled to 
the slaves upon her death without issue, she being the then 
only surviving grandchild of Nicholas Fox. 

All the witnesses agree that the land was not mentioned 
in this will. The plaintiff, Susan A. E. Hampton, testifies 
upon her direct examination that Susan A. K. Hampton 
had the land during her life, and that she exchanged the 
personal property mentioned in the will for it with her con- 
sent, the parties refusing to take the slaves until she signed 
away her right to them. When this witness speaks more 
definitely she states that this proposition was made to her, 
or to her father who was alive at that time, would she not 
rather have “ less slaves or land and a home.” She says 
again that her grandfather, Nicholas Fox, purchased the 
land in controversy before his death, lived on it, died on it, and 
was buried on it. She says also that her grandfather made 
the arrangements and told her about it. A very significant 
fact about the testimony of this witness is that she ad- 
mits that the titles to this land are in her possession, and 
that while they are not produced she does produce a map 
containing the entries made of this land. We can see no 
objection to this map of entries, but how the original en- 
tries were made is certainly less material in a contest be- 
tween these parties than proof of the deed of conveyance, 
under and in subordination to which both of these parties 
claim. 

W. O. Hampton states in general terms that there was a 
sale of negroes to raise money to satisfy a mortgage on the 
land and negroes and to pay other debts of the estates of Nich- 
olas Fox and Edmond Fox, who acted for his wife, Susan- 
nah Fox, in the management of this estate. He also states 
that the sale of the slaves was made in writing, but that 
the agreement as to the application of the moneys arising 
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therefrom was verbal. This witness again states that his 
wife derived the land, or at least a part of it, from her father, 
Nicholas Fox, upon the death of her mother and brother, 
Edmond B. Fox, and that she came into possession of the 
land about five years after his marriage. When he was 
niarried nowhere appears. 

Mrs. L. W. Fox, the mother of Susan A. E. Hampton, 
and we presume the wife of the brother of Susan A. K. 
Hampton, says that the land in controversy was purchased 
from Tom Linton by Nicholas Fox. 

A reasonable conclusion following from this testimony is 
that some of the money produced by the sale of the slaves 
to Linton was applied to the payment of sums due for the 
purchase of these lands, but whether that sum was ten dol- 
lars, one hundred dollars or one thousand is not established. 
The most that can be insisted upon is that the testimony 
establishes that this land was bought by Susan A. E. 
Hampton's grandfather, Nicholas Fox, of Thomas J. Lin- 
ton, and that her grandfather “ lived upon it.” W. O. 
Hampton, while himself very indefinite, speaks with greater 
certainty than any other witness, and he says that the ne- 
groes were sold to raise money to satisfy a imortgage on thi 
land and negroes and to poy other debts of the estates of Nicho- 
las For and Edinond Fox, who acted tor Susannah Fox in 
the management of this estate, that is, we presume, the es- 
tate of Nicholas Fox. 

We do not propose to enter into elaborate discussion of 
the questions of fact here involved. 

Admitting, for the purpose of disposing of this case, that 
the sale of these slaves was had after the death of Nicholas 
Fox, and that a partial application of the funds arising 
from this sale was made for the satisfaction of a mortgage 
upon this land, and that Susan A. E. Hampton would have 
to that extent an equitable interest which a court of equity 
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would protect against every one except a bona fide purchaser 
for value without notice, and that the defendant was not 
such purchaser, still it must be apparent here—first, that 
the conclusion that a// of the land covered by this mortgage 
was thus paid for is not established ; and second, that the 
amount thus applied may have been ten dollars or one thou- 
sand, and be consistent with it. In other words, the testi- 
mony does not establish any particular interest in the land, 
ar? the court cannot possible determine such interest, or 
maxe an intelligent and just decree in the premises. 

The general rule upon this subject is that the substance 
of the case, as made by the pleadings, must be proved ; that 
is, all the facts alleged upon the pleadings which are neces- 
sary to the case of the party alleging them, and which are 
not the subject of admissions, either in the pleadings or by 
agreement, must be established by evidence. The plaintiff 
must prove so much of the allegations of the bill as are nec- 
essary to entitle him toa decree. Daniell Chy. Pldg. and 
Pract., 857. Where he fails to do so, the bill should be 
dismissed. 27 IIl., 230; 3 Tenn. Chy., 223. 

The bill and other pleadings in this case show that much 
importance is attached to certain suits which have been 
heretofore instituted as to this land. To the action of Geo. 
W. and Susan A. E. Hampton against David Montgomery, 
sheriff and ex-officio administrator of Susan A. K. Hampton 
and William O. Hampton, the defendant, Marvin, was orig- 
inally a party defendant, but the suit was dismissed as to 
him before final hearing. Neither party presents a trans- 
script of the record in that case. For that reason we can- 
not determine accurately the nature of the order dismissing 
the case as to him. The defendant, in his answer, states 
that “his defence was by demurrer,” but he does not allege 
that the action was dismissed after hearing upon the de- 
murrer, while the plaintiffs allege that the suit was dis- 
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missed as to him on account of his abandonment of his ac- 
tion to foreclose his mortgage. 

We cannot see that the plaintiffs here can insist that their 
judgment against Montgomery can bind this defendant, be- 
cause he was no party thereto. They had dismissed their 
billas to him. Nor can the defendant upon the record 
before this court insist that the order dismissing as to him 
was an adjudication of a superior right in him under his 
mortgage. A defence of this kind proceeds upon the 
ground that the same matter was in issue in the former 
suit, and when such defence is relied upon the defendant 
should at least set forth so much of the former proceeding 
as will suffice to show that the same point was then in issue, 
and should aver that the allegations as to the title to relief 
against him were substantially the same in the second bill 
as in the first. In addition to this, a decree; to be a bar, 
must be in its nature final as to the subject-matter, or be so 
made by subsequent order. Story’s Eq. Pldg., $791; Dan- 
iell Chy. Prac. & Pldg., $$659-660. 

The defendant in this case fails to set forth with suff- 
cient certainty the nature of the order made in the case in 
which he insists the questions here involved were as to him 
determined. He does not even set forth the order itself. 
It devolved upon the defendant to make and prove this de- 
fence in a proper manner to make it available here. 

As to the other suits. To the actions by Marvin against 
Hampton as executor, and in his own right and against 
Montgomery as administrator, plaintiffs were not parties, 
and are therefore not bound by the decree or judgment. 

The injunction obtained by Montgomery against Marvin 
was dissolved; that proceeding therefore cannot affect 
either of the parties here. 

The merits of this controversy are to be found entirely 
outside of the proceedings in these suits. 
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The decree is reversed, and the case will be remanded 
with directions to dismiss the bill. 








SaraH B. LaMar, APPELLANT, VS. JOSEPH PALMER, CoL- 
LECTOR OF REVENUE, APPELLEE. 

1. The owner of promissory notes or other credits, whether secured by 
mortgage or not so secured, is liable to be taxed upon the value of 
such credits. 

2. A tax upon notes or obligations secured by mortgage upon land, the 
land mortgaged also being taxed, does not present a case of double 
or unequal taxation. 

3. ‘*Debts due from solvent debtors,’’ taxable by the terms of the 
statute, refers not to the general solvency of the debtor, but to the 
amount of the debt which may be realized or collected ; 7. ¢., the 
value of the debts. 


Appeal from the Circuit Court for Jefferson county. 

The appellee, as Collector of Revenue of Jefferson county, 
levied upon and advertised for sale lands of the appellant 
to collect the taxes. The bill alleged that the sale would 
cloud the title to the lands. 

The other facets are stated in the opinion. 


T. L. Clarke tor Appellant. 

White & Henderson tor Appellee. 

Tue Cuter-Justice delivered the opinion of the court. 

Appellant filed her bill in equity and prayed an injune- 
tion restraining the sale of her property to satisfy a tax 
levied against her as the owner of certain promissory notes 
given forthe purchase of land, and secured by mortgage upon 


the land. The notes and mortgate purport to secure the 
sum of 350,000. They are assessed at the value of $25,000, 
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that being the estimated cash value of the notes, and the 
tax iscomputed upon thatsum. Beyond the mortgage she 
has no security, and the mortgagor is insolvent. The taxes 
assessed against the land have been paid by the owner. 

It is claimed by the bill that complainant is not liable to 
be taxed upon the notes or the money thereby secured ; that 
they are not property inseparable from the security, and 
the security, 7. e. the land, was assessed and taxed, and 
this tax has been paid; and upon the further ground that 
the notes do not constitute a debt owed by a “ solvent 
debtor.” The defendant demurred to the bill for want of 
equity, and the chancellor sustained the demurrer and dis- 
missed the bill. 

Complainant appeals and prays a reversal upon several 
grounds of error set out in her petition. 

The constitutional provision touching the principal ques- 
tion involved is found in Sec. 1, Art. XIL. : 

“The Legislature shall provide for a uniform and equal 
rate of taxation, and shall provide such regulations as shall 
secure a just valuation of all property, both real and per- 
sonal.” 

Excepting such as may be exempted for certain purposes. 

Section 3 of Chapter 3099, Laws of 1879, says “ the term 
personal property * * shall be construed to include all 
goods and chattels, money and effects, * * all debts due 
or to become due from solvent debtors, whether on account, 
contract, note, mortgage or otherwise,” &c. 

The Constitution contains no limitation as to the objects 
of taxation, or the character or quality of the property or 
things which may be made to contribute to the support of 
the government, and there is, therefore, no limitation upon 
the power of the Legislature in that respect. The argu- 
ment of the appellant is that the principle of equality and 
uniformity is violated by taxing the land upon its value, 
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and again taxing the interest of the mortgage creditor in 
the same land, which it is claimed is double taxation. 

This proposition might have force if it were true in point 
of fact. The land is assessed and taxed at its estimated val- 
ue. The holder of the notes is taxed, not upon an interest in 
land, but as the owner of so much money at use ; that he 
had security upon real estate for the ultimate payment of 
the money only gives additional value to the notes, and 
value gives to the notes the character of property. The 
land is productive, and has value for that as well as other 
reasons, and its value is estimated for the purposes of taxa- 
tion with reference to its usefulness and the income that 
may be derived from it. The owner may pay the notes and 
keep the land, according as he has success in getting and sav- 
ing money; the property, therefore, in the land and the 
property in the notes are not the same property or value. 
The notes may be equally valuable, independent of the 
mortgage security ; other security or pledges may exist ; 
or the maker being solvent the notes may be collectable 
without other security. Can it be well insisted that the 
holder of a note is liable to be assessed and taxed upon its 
cash value when he holds no collateral security ; but if he 
holds security by mortgage on land which is taxable his 
money escapes taxation by reason of the security and the 
practical certainty that it will be paid? The owner of 
money is liable to be taxed upon it (except such as may be 
exempt by the laws of the United States) even when it is 
locked in his chest and is producing no income. Why 
should it be exempted from taxation if loaned at interest 
and secured by mortgage upon taxable property and yield- 
ing an income ? ; 

The appellant relies mainly upon the argument contained 
in the opinion of the Supreme Court of California in the 
People vs. The Hibernia Savings Bank, 51 Cal. R., 248. 
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The doctrine of that decision was directly opposed to the 
previous uniform ruling of the same court by other Judges. 
It had been decided uniformly that promissory notes and 
other credits were property, and as property liable to be 
taxed at their value. 34 Cal. R., 433; 35 id., 677; 37 id., 
54; 38 id., 461; 43 id., 590; 46 id., 417, and other cases. 

In the Hibernia Bank case (51 Cal., 243,) the court holds 
that credits (secured or unsecured) are not property, within 
the meaning of the Constitution of that State, for the pur- 
poses of taxation; that the creation of debts does not add 
to the aggregate property of the State; that actual tangi- 
ble property is the basis of the value of credits, and the 
payment of all the debts owing in the State and the extine- 
tion of all promises to pay money would not diminish the 
aggregate value of property; that the property, which is 
the basis of all credit, is taxed, and a tax upon the credit is 
simply an additional tax upon the same value, payable out 
of the taxed property. 

The conelusion of the court was thai the taxation of cred- 
its was not warranted by the Constitution, whether such 
credits were secured or unsecured. 

That decision was not only contrary to every prior utter- 
ance of that court, but against the established rule of law 
elsewhere prevailing, as well as against the universal legis- 
lation of the country. 

Surroughs on Taxation, at p. 59. makes this rather 
irreverent commentary upon the decision: * If this be true. 
then the vast sums loaned in this country and secured by 


mortgage, the negotiable paper of the country, the bonds 
of municipalities, of States and of the United States, all of 
these securities are not property, they are mere evidences 
of debt. We venture to affirm that the idea that these evi- 
dences of debt are not property in the legal acceptation of 
that term never before entered the brain of a lawyer. Ac- 
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cording to this rule an acre of land in some remote part of 
the State not worth five dollars is property, but a debt of 
$20,000 secured upon real estate in San Francisco worth 
$100,000, yielding an annual income of $1,600, is not prop- 
erty, and the framer of the Constitution intended that the 
owner of the acre of land should contribute to the support 
of the State, but not the owner of the mortgage.” 

We incline to think that Mr. Burroughs mistakes the 
position of the California court when he says that they 
held that such evidences of debt were “ not property.” 
For the court say that “in a certain sense a promissory 
note, or any credit, is property” when it has value, and 
“in any case a credit has no value other than the value it 
has acquired by reason of the probability that the property, 
having present actual value upon which a tax is levied and 
collected, will be applied to the satisfaction of the claim it 
represents. Ie who has the property in possession must be 
taxed on its value, and the value once taxed cannot be re- 
taxed without a violation of the constitutional provision 
that each value shall be taxed proportionately to the sum 
of all the values.” 

This is the gist of the ruling of the majority of the court 
in that case. 

As to the mortgage, or in case of a sale of land on credit 
without mortgage, the holder of the notes for purchase 
money, it is settled in several States that the taxation of the 
credits as his property is not double taxation. Burroughs 
on Tax., 57: People vs. Rhodes, 15 I]., 304; State vs. 
Manchester, 1 Dutch., 531; People vs. Whartenby, 38 Cal., 
461; State vs. Williamson, 33 N. J. L., 77. 

And a note given for the purchase money of land, secured 
by mortgage, comes within the description of money at in- 
terest. Ifammersly vs. Franey, 39 Conn., 176; State vs. 
Manchester, 1 Dutch., 531; State vs. Massaker, 2 id., 564. 
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Cooley on Taxation, p. 6, cites from the author of “ Wealth 
of Nations ” the following, among other maxims, relating 
to taxation : 

“1. That the subjects of every State ought to contribute 
to the support of the government as nearly as_ possible in 
proportion to the revenue which they respectively enjoy under 
its protection.” 

Judge Cooley observes, p. 8: ‘ Of these maxims, the wis- 
dom of which has secured for them universal acceptance, 
* * the first and third address themselves to the Legis- 
lature which frames the revenue laws.” 

“There is nothing poetical about tax laws. Wherever 
they find property they claim a contribution for its protee- 
tion, without any special respect to the owner or his oceu- 
pation.” 32 Pa. St., 381. 

In Phil. Sav. Fund vs. Yard, 9 Pa. St., 361, the court 
gives this example: * Where A. borrows money on mort- 
gage and loans it to C. on bond, who loans a part of it to 
D., it is taxed in the current of each actual employment. 
In the complexity and involutions of business a dollar is 
employed many times in a day, and in each actual employ- 
ment represents the property, business or the person of him 
who uses it. And in cases of this kind it is the usutruet 
and not the actual or identical money that is taxed.” And 
in Augusta Bank vs. Augusta, 36 Me., 259, Shepley, Ch. 
J., says: “ Thus stock in trade may be taxed to the owner, 
while he may be indebted for it to many persons who may 
be taxed for those debts, or the money loaned to purchase 
it. Real estate may be taxed to a mortgagor in possession 
while the mortgage is taxed for the money secured by the 
mortgage. * * So imperfect are all human institutions 
that perfect equality in the imposition of burdens is not 
to be expected. These provisions for valuation are not con- 
sidered to be in conflict with the general purpose to have all 
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property subjected to taxation once, and only once at the 
same time.” 

In Ala. Gold Life Ins. Co. vs. Lott, 54 Ala., 499, the 
court, Manning, J., says: “It may be that by some subtle 
process all the taxes that are charged against the lender of 
money or seller of property for the amount which the bor- 
rowers or purchasers owe him therefor, as ‘ solvent credits,’ 
get back and fasten themselves upon their property ; and 
it may perhaps be true that the highest public interests 
would be promoted by assessing all taxes upon the real es- 
tate of acountry.” * * * 

“So long as the tangibie property of the country is actually 
distributed among the people, and one man is indebted to 
another among them, and so long as incomes are received 
by the creditor class from their credits, as well as by the 
property-holders from their property, it will not be possible 
to convince the latter, even (perhaps we should say espe- 
cially) the debtors of that class, that. it would be either just 
or expedient to tax the property from which their incomes 
are derived, and not the eredits from which the incomes of 
the creditors are derived. It should be remembered that 
taxes, being regarded as the contributions of the people for 
the support of the State, must be assessed on such subjects 
of taxation as the people, by their representatives, choose 
to designate: and they have chosen, during the whole pe- 
riod of our history, to say that credits, or the moneys that 
the creditor class have out at interest, shall be subject to 
taxation as well as the tangible property which, by the em- 
ployment of labor and skill, is made to return valuable pro- 
ducts for its owners.” The same court, referring to the 
case of the Hibernia Bank, (51 Cal., before cited,) declines 
to put the same construction on the provision of the Con- 
stitution in respect to equality and uniformity of taxation 
as that held by the California court in that case, and holds 
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that in the absence of plain constitutional restrictions, it 
rests within the wisdom of the Legislature to determine 
the subjects of taxation, and that there being nothing in 
the Constitution of Alabama (which is like that of Califor- 
nia, and also of Florida in that regard,) which forbids the 
taxation of credits secured by mortgage on property which 
is also taxed, the legislative act expressly subjecting them 
to taxation is valid. 

From the time of the organization of local government 
in Florida the Legislature has insisted upon levying taxes 
upon money loaned and money at interest. It has been 
deemed just that those who have money at interest should, 
equally with those who were taxed for the possession of 
tangible real or personal property, pay taxes for the protec- 
tion they received at the hands of government : and espe- 
cially is it equitable that those whose income trom money 
at interest is secure and certain should pay taxes according 
to the value of their investment, while the owner of lands 
and other property is obliged to pay taxes upon the value 
of his property, although he may be embarrassed with 
debts and his income precarious. With this legislation 
upon the statute books, declaring solvent credits to be 
property liable to taxation, the present Constitution of the 
State was adopted. Its requirement that all real and per- 
sonal property (except churches, &c.,) should be assessed 
and taxed includes everything then known as taxable prop- 
erty. The legislation subsequent to the adoption of the 
Constitution, declaring that the term personal property 
should be construed to include money due, or to become 
due, “on account, contract, note, mortgage or otherwise,” 
was in harmony with the laws existing when the Constitu- 
tion was adopted, and is not in conflict with any of its pro- 


visions. 
Appellant makes the point that by the statute * debts 
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due or to become due from solvent debtors’ are taxable, but 
that according to the allegations in this bill the mortgagor 
here is nota “solvent debtor;” that he has -no property 
except the land mortgaged, which is worth only half the 
amount due upon it, and he is utterly insolvent. And so 
it is claimed the money due upon these notes, or any part 
of it, is not liable to taxation by the terms of the act. The 
notes and mortgage call for 350,000 or more. 

The Assessor and the County Commissioners have esti- 
mated that the value of the debt secured by the mortgage 
is about $25,000, and the tax is imposed upon that sum as 
the valuation. It is evident that the Legislature intended 
to assess all credits at their actual value, to-wit: the amount 
of money certain to be realized upon them. By the use of 
the words “ due from solvent debtors” it was undoubtedly 
intended to include and mean so much as the debtor or his 
property would be able to pay. To that extent a debtor is 
solvent—good for so much money. If a debtor owes ten 
thousand. dollars and his property and means marshal at 
nine thousand nine hundred, he is “ insolvent.” But was 
it intended that the creditor should escape taxation upon 
the ninety-nine hundred because his debtor was thus insol- 
vent, and because he could derive no income from the $100? 
A debtor is solvent to the extent that he can pay, though 
insolvent as to what he cannot pay. This is the sense in 
which the phrase “ solvent debtors ” is used in the revenue 
law. 

It may be there is hardship in the case—it may be 
the complainant may purchase the land to satisfy her mort- 
gage claim, but the presumption is the land will sell for 
what it is worth (if she chooses to foreclose and sell), and 
that a purchaser will pay the money. In that case she will 
encounter no hardship, but will pay taxes upon what she 
actually has in good money. 
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Weare satisfied that the rule which has heretofore uni- 
versally prevailed, (notwithstanding the recent construction 
given by the California court to the Constitution of that 
State,) is just and equitable, and that it should not be 
changed or waived in a given case because a hardship may 
result to her on account of the misfortune of her debtor by 
its enforcement. 

The decree of the chancellor is affirmed. 








Tuomas L. WuITLOcKk, APPELLANT, vs. THEODORE H. WIL- 
LARD, SHERIFF AND EX-OFFICIO ADMINISTRATOR OF BENJA- 
MIN F. WHITLOCK ET ALS., APPELLEES. 


1. The general rule in cases of this character (appeals in chancery) is 
to enter the appeal in the name of all the parties against whom the 
decree is rendered, and one party may take the appeal in the name 
of all his co-defendants without first obtaining their consent. If 
the other parties do not unite in the appeal, or in prosecuting the 
appeal, those prosecuting may have a summons and severance as 
to those who will not unite. And when there are more defendants 
than one all of their names must be in the appeal, unless it bea 
case where one may appeal, or it will be dismissed. <A citation 
giving notice of the appeal to the co-defendants, requiring them to 
join in the appeal, returnable to the term to which the appeal is 
returnable, issued and served as the citation to the respondent is 
required to be issued and served, will be equivalent-to a summons 
issuing from this court after the appeal is docketed here, and such 
orders as to severance will be made here as the nature of the case 
may require. 

2. Where the appeal is irregular for the want of proper parties, they 
may be made parties here by amendment, and citation may be 
awarded. In this case, no objection being taken to the irregularity 
by the respondent, the court in its discretion allows the amend- 
ment. 


3. While an administrator may, under the statutes of this State, main- 
tain an action of ejectment upon the title of the intestate to recover 
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possession, yet not being an owner, joint tenant, tenant in common 
or coparcener, within the meaning of the statute giving such per- 
sons a right to partition, he cannot have partition. 


Appeal from the Cireuit Court for Leon county, to which 
the case was transferred from Madison county. 

The intestates mentioned in the bill, and of whose estates 
T. H. Willard is administrator, are Lewis D. Whitlock and 
Benjamin F. Whitlock. The appeal was brought to the 
January Term, 1880, and the opinion as to dismissing it 
was filed at that term. There was no motion to dismiss. 

The other facts bearing on the question of dismissal are 
stated in the opinion. 


Pasco & Palmer and J. N. Stripling for Appellant. 
Angus Paterson for Willard, Administrator. 
John B. Marshall for W. W. Whitlock et als. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is an appeal from a decree rendered by the Circuit 
Court of the Second Judicial Circuit for Leon county on 
the 24th day of September, A. D. 1879. 

The bill was by Willard as the legal representative of 
the intestates mentioned. He alleged that under the will 
of Joseph Wardlaw, deceased, his intestates were entitled 
to a portion of a tract of land in Madison county. 

The bill was brought against several parties, among oth- 
ers against Thomas L. Whitlock, the appellant, who 
claimed an interest as heir-at-law of some of the devisees 
under the will, who had died, and as a party who had been 
in possession of the estate, appropriating the rents and 
profits thereof, and who claimed a homestead in a part of 
the estate. 

The decree from which this appeal is taken settles the 
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interest of all the parties in the land. In acdition to the 
defendant, the other parties against whom the decree was 
rendered, and who claimed an interest in the land, were 
William W. Whitlock, L. A. Minor Thomas, William §, 
Vandiver, Hattie Vandiver, James Jones, Lucia Jones, 
Oscar D. Jones, John H. Jones, Anna Jones, Thomas §. 
Crayton and Thomas 8. Crayton, Jr. 

The primary object of the bill was for a partition, and 
the decree awarded a partition in accordance with the views 
of the chancellor as to the interests of the various parties 
having rights under the will. 

The questions discussed upon the hearing here were very 
interesting, but after a careful examination of these ques- 
tions, and when ready to dispose of the case upon the mer- 
its, we are met by a difficulty which is insuperable. Of 
the defendants, all of whom claim an interest in the land 
devised, one only takes an appeal. It is impossible to make 
a decree here affecting the interest of this appellant with- 
out affecting the interest of the other parties named de- 
fendants in the decree from which the appeal is taken, and 
it isabsolutely essential that they, or at least some of them, 
should be before this court. As a matter of course the 
other parties cannot prevent this appellant from having 
here an adjudication of his rights, but as they cannot be 
determined without affecting the rights of others, they 
should be before the court. If healone wishes to prosecute 
the appeal he must do it with proper notice to them and 
severance. 20 Wall., 158 ; 12 How., 327; 16 How., 142; 
12 Pet., 140; 14 Wall., 402; 8 Pet. 526; 13 Fla., 596; 16 
Fla., 498; 8 John., 558 ; 23 Wend., 621; 14 Ohio State, 287. 

The appeal is dismissed. 

At the same term, on April 8th, and after an order had 
been entered dismissing the appeal, the appellant entered a 
motion and filed the following petition to set aside the or- 
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der of dismissal and to reinstate the case, and for leave to 
amend : 

The petition of T. L. Whitlock by his counsel and so- 
licitors, Pasco & Palmer and J. N. Stripling, respectfully 
sets forth the following matters in connection with the 
above-stated cause, with his prayer for relief: 

That the record of the cause shows that Theodore H. 
Willard, as ex-officio administrator of Lewis D. Whitlock 
and Benjamin F. Whitlock, was the complainant in the 
court below, and that he was there represented by Angus 
Paterson, Esq.—this will appear by the bill and subsequent 
proceedings. 

That Thomas L. Whitlock, William W. Whitlock, 
Amanda Thomas and her husband, L. A. M. Thomas, John 
H. Jones and others were defendants, having separate in- 
terests of different values, and some of them adverse to all 
the others; that Amanda Thomas and her husband were 
represented by J. B. Marshall and F. P. Paterson, Esquires, 
and John H. Jones and all the other infants and the hus- 
bands of the married infants were represented by C. W. 
Stevens, Esq., a solicitor of this court who was duly ap- 
pointed guardian ad litem of the infant defendants ; that 
Thomas L. Whitlock and William W. Whitlock were rep 
resented by Messrs. Pasco & Palmer, all of which will ap- 
pear by the answers of the said parties, the order appointing 
the guardian ad /‘tem,and other papers on file and upon the 
records of the cause. 

That so far as the said Thomas L. Whitlock was affected 
by the decree fixing the interests of the several parties in 
the lands sought to be partitioned, he, as heir of the children 
of his late wife and himself, who died before their mother 
was found to have no interest in the said lands, and he was 
by the very circumstances of the case severed from his con- 
nection with the cause in that relation as heir of such child- 
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ren; that up to that time he and his son William were 
represented by the said counsel, although they filed sepa- 
rate answers, the son not contesting the father’s claims and 
accepting the opinion of the said counsel as to the extent 
of his interest in the said lands. As soon as it was found 
that the court gave to the said William W. Whitlock a 
larger interest in the said lands than had been claimed for 
him by his counsel their interests were entirely severed, and 
the former counsel for both parties thereafter represented 
only the father, and Messrs. Marshall and F. P. Paterson 
thenceforward represented William W. Whitlock as well 
as the interests of Mr. and Mrs. Thomas, and he has so 
here acted, as the files and record of the court show. 

That the other defendants refusing to appeal from the 
interlocutory order fixing the interests of the parties in the 
land, and excluding the said Thomas L. Whitlock from 
participation in the partition thereof as heir of his child- 
ren, who died before their mother, the said Thomas L. 
Whitlock entered his appeal therein in writing on the 30th 
day of December last, having previously so done at the 
hearing, which appeal appears upon the record in this 
court. 

That on the 12th day of January he gave all the said 
parties due notice of this appeal in writing, which notice 
all of the said parties accepted in lieu of a formal citation 
and summons, and waived the service of a writ, as will 
appear by the written acceptance of such notice upon said 
notice in the record, duly signed by the several counsel for 
the respective parties and by the guardian ad /item for the 
said infants. 

That Angus Paterson, Esq., and J. B. Marshall, Esq., 
have appeared here according to the terms of said notice, 
argued the cause and filed their briefs herein, and the said 
guardian ad litem has had the opportunity so todo. The 
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said Marshall has not only, on behalf of his clients, refused 
to join in the appeal, but has resisted the same in his argu- 
ment. 

And the petitioner suggests that if a summons and sev- 
erance is or was necessary in this cause, that there has been 
action therein equivalent thereto, and if a formal severance 
is necessary that the same can be entered of record and the 
cause still be heard and determined upon its merits ; that 
a dismissal of the appeal will be attended with great cost 
and expense, which he is ill able to bear, having already 
been put to much expense and a lengthy and burdensome 
litigation about the said lands, and he prays that the cause 
be reinstated as it stands upon the record, or upon such 
terms or with such amendments as the court may direct ; 
and that this petition may be held and regarded as an 
amendment and addition to his petition of appeal so far as 
it brings to the attention of the court such matters as 
should have been stated therein. 


On the same day the court made an order reinstating the 
case on the docket, and Mr. Justice Westcott at the same 
term, on the fourth day of May, delivered the following 
opinion on the petition : 


This is a petition and motion to set aside the order dis- 
missing the appeal to reinstate the case, and for leave to 
amend by adding proper parties in conformity to the record 
of the Cireuit Court. 

The practice in such cases as this in most of the States is 
to take out the appeal in the name of all the parties against 
whom the decree is rendered, and one party may take the 
appeal in the name of all his co-defendants without first ob- 
taining their consent. If the other parties do not unite in 
the appeal, or in prosecuting the appeal, those prosecuting 
may have a summons and severance as to those who will 
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not unite; and where there are more defendants than one, 
all of their names must be in the appeal or it will be dis- 
missed. This is the general rule. A citation giving notice 
of the appeal to the co-defendants, requiring them to join 
in the appeal returnable to the term to which the appeal is 
returnable, issued and served as the citation to the respond- 
ent is required to be issued and served, (Equity Rule, 95,) 
will be equivalent to a summons issuing from this court af- 
ter the appeal is docketed here, and such orders as to sev- 
erance will be made here as the nature of the case may re- 
quire. 

In this State this question in reference to an appeal in a 
chancery cause has never been directly decided, although in 
the case of Loring vs. Wittick, 16 Fla., 495, it was inti. 
mated that the general rule above stated would control. 
The other cases in this court were writs of error. 

The principal ground upon which the appeal in this case 
was directed to be dismissed was because the appeal was 
not taken in the name of all the parties defendant against 
whom the judgment was rendered. The apppeal as entered 
is from an interlocutory order and other proceedings in the 
ease of “ T. H. Willard, sheriff, and ex-officio administrator, 
&e., vs. T. L. Whitlock, W. W. Whitiock, Thomas and 
wife, et al.” The case as stated in the petition of appeal is 
‘Thomas L. Whitlock vs. T. H. Willard, as sheriff and ez- 
officio administrator of B. F. Whitlock, e¢ a/.” 

In the case of Deneale vs. Stirps’ Extrs., 8 Pet., 526, the 
writ of error was in the name of “ Mary Deneale and oth- 
ers” as plaintiffs. Chief-Justice Marshall for the court, in 
dismissing the appeal for irregularity, said: “ Who the 
others are cannot be known to the court, for their names 
are not given in the writ of error as they ought to be. 
Mary Deneale cannot alone maintain a writ of error on this 
judgment; but all the parties must be joined and their 
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names set forth in order that the court may proceed to give 
a proper judgment on the case.” 4 Ga., 403; 4 Minn., 28 ; 
50 Ala., 404. 

There are some cases in which one party alone may ap- 
peal or prosecute a writ of error, but this is not such a case. 
One of the appellant’s co-defendants, William W. Whitlock, 
has not only failed to unite with him in this appeal, but by 
the admission of the appellant this co-defendant is inter- 
ested in maintaining this decree which the appellant is 
seeking to reverse. In such a case the appellant cannot 
seek to reverse the decree here in any matter which will 
injuriously affect his co-defendant’s interests, unless his co- 
defendant is a party. 93 U.S., 38. It may be said that 
this party has appeared by his counsel, and has been heard 
in support of the decree. While this is true it is also the 
fact that nowhere in the proceedings in this court does he 
appear as a party to this appeal, and we do not propose to 
be so irregular in our proceedings as to enter a judgment 
against a party by reference to the brief of his counsel, the 
only thing here which shows his appearance for William 
W. Whitlock. He must appear by the record of this court 
to be a party here. 

In like manner the other defendants should be parties . 
here. One of the principal reasons given for the rule is to 
prevent a multiplicity of suits in the shape of repeated ap- 
peals by the several defendants. 

Here also Thomas L. Whitlock, the appellant, claims as 
against all of the parties to this suit an exclusive right to 
a part of the land in the matter of the partition. He 
claims a homestead. This decree denies all right of some 
of his co-defendants, as well as all right of the appellant to 
a share in this land, and their claims are of like character, 
although they may be different in degree. If he and they 
have any interest in the land, the court has determined 
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against that general interest. There is no difference in 
principle between the nature of this decree and a decree 
directing several defendants to convey their interest in land 
to a complainant, and in such case the appeal should be in 
the name of all. 7 Pet., 339. 

Nor is there in principle any difference between this ap- 
peal and an appeal by a person in a case where his co-plain- 
tiffs were in a like condition with himself, such as a gene- 
ral creditor’s bill, and in such case the other creditors are 
necessary parties. 93 U.S., 38. 

After careful examination of the question, however, we 
think that the petition of appeal may be amended to con- 
form to the record of the Circuit Court, and that upon ci- 
tation to the co-defendants thus named, parties here, the 
case may proceed. 

Summons and severance, as applicable to an appeal in 
chancery, was a thing unknown to English chancery prac- 
tice. 

Chief-Justice Marshall, in Owings vs. Kincannon, 7 Pet., 
399, which we believe was the first case of an appeal of this 
character in the Supreme Court of the United States, said : 
“The language of the act which gives the appeal (1 Stat’s. 
at Large, 73,) appears to us to require that it should be 
prosecuted by the same parties who must have been neces- 
sary in a writ of error. We think also that the same prin- 
ciple would be applicable from the general usage of chan- 
cery to make one final decree binding on all the parties 
united in interest.” He also said in this case: “ We have. 
however, found no precedent, in chancery proceedings, for 
our government in this case.” 

We see no necessity for discussing the question of amend- 
ment at length. 

The following authorities show that the amendment may 
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be made and the citation awarded in this case: 29 N. J. 
Eq., 875; 42 Ala., 404; 10 Ga., 2; 13 Ohio State, 569. 

It is by analogy to the rules controlling in writs of error 
that these rules as to appeals in chancery are adopted, and 
by the same analogy we should adopt the rules as’ to 
amendments. The rule controlling the amendment of writs 
of error in this State is stated in Loring vs. Wittich, 16 
Fla., 326. In this case the objection was taken by the 
court and not by the respondent. 

Amendment allowed and citation returnable to next 
term awarded. 


On May 4th, on the motion to amend by inserting as 
parties plaintiff to the appeal the names of the appellant’s 
co-defendants in the Circuit Court, and to make the parties 
in the Supreme Court conform to the parties in the Circuit 
Court, it was ordered that the motion be granted, and that 
the names of the parties be made to so conform, and thata 
citation, returnable to January Term, A. D. 1881, be 
awarded as to the defendants resident in this State, and 
that thirty days’ notice by publication be given to non- 
resident defendants. It was also, on suggestion by the ap- 
pellant of the death of Frances A."Thomas and of the names | 
of her legal representatives and successors in interest, or- 
dered that unless they should become parties within three 
days of the January Term, A. D. 1881, of this court, the 
appellant should be entitled to have the record opened and 
the decree reversed if erroneous. 

At the January Term, 1881, the case was submitted. 

The fact are stated in the opinion. 

Pasco & Palmer and J. N. Stripling, for appellants, cited 
in support of the view that an administrator cannot main- 
tain a suit for partition Freeman on Cotenancy, §§454-471 ; 
Thomp. Dig., 382; Nason vs. Williard,2 Mass., 478 ; Speer 
vs. Speer, 14 N. J. Eq., 240; Barbour on Parties, 273, et seq. 
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Angus Paterson, for Willard, the administrator, contend- 
ing that an administrator could maintain such a suit, cited 
Thomp. Dig., 202; Blewitt, Adm’r, vs. Nicholson, Ex’r, 
1 Fla., 384, and 2 Fla., 200; Gilchrist vs. Filyau and wife, 
2 Fla., 94; Union Bank vs. Heirs of Powell, 3 Fla., 175; 
Scott vs. Lloyd et uz., 16 Fla., 151. 


J. B. Marshall for W. W. Whitlock and the heirs of L. 
A. M. Thomas. 


C. W. Stevens, guardian ad litem of John Henry Jones 
et als., minors, in pro. per. 


R. B. Whitfield, guardian ad litem of Hattie ©. Thomas 
et als., in pro. per. 


Mr. Justice Westcott delivered the opinion of the 
court. 

The first question involed in this case is whether an ad- 
ministrator, under our statute, has an equitable right toa 
partition. 

In the case of Sanchez’ administrators vs. Hart, (17 Fla., 
507,) decided at the last term, we held that an administra- 
tor could maintain in this State ejectment upon the title of 
his intestate. 

This right, as we there in substance stated, followed nec- 
easarily from the duties imposed upon him, and from the 
express language of the statutes defining his powers and 
rights, as well as by the decisions of the courts of these 
States where a similar statutory policy prevailed. 

While it was admitted that such was not the general rule 
at common law, we could not see how any other reasonable 
conclusion could be reached here. 

In the matter of partition in equity, however, we cannot 
see where, either before or since the statute of this State 
controlling this subject, an administrator can be held to 
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have such right, and we have been unable, in our examina- 
tion, to find a single case which sustains such a proposition. 
On the contrary, the law as announced, so far as we know, 
without exception, under every statutory policy, is that he 
cannot. 2 Mass., 478; 41 N. H., 501; Freeman on Co- 
tenancy and Partition, §§454—471. 

This, too, must be true upon general principles. The ex- 
tent of the power of the administrator, so far as concerns 
the disposition of the estate or interest of his intestate as dis- 
tinct from his right of possession for its settlement, is a 
power of sale to be exercised in a particular manner, after 
prescribed judicial proceedings, and the rule is that a power 
of sale, independent of and not after judicial proceedings, 
does not include a power or right of partition. 11 Ves. Jr., 
467. If this is true of a power of sale, to the exercise 
of which no ‘judicial proceeding is necessary, how much 
stronger is the case as against the right to partition when 
the power is a statutory power like that of an administra- 
tor where exhaustion of personal assets or other jurisdic- 
tional facts must exist before the judicial power can be 
operative to authorize the administrator to sell. 

Under our statute, all persons interested in the lands are 
to be defendants, but the right to institute the suit is in a 
joint tenant, tenant in common or coparcener, and a careful 
examination will show, beyond doubt, that it is contem- 
plated that the “owner,” or one of.the “ owners,” shall 
commence the action. 

The administrator has no absolute estate in himself in 
the real estate as assets—all that he does, indeed, is en autre 
droit. As was remarked by the Supreme Court of Michi- 
gan in Campau vs. Campau and others, 25 Mich., 127,“ the 
right of an administrator under the statute to the posses- 
sion of the real estate of his intestate, and the rents and 
profits thereof, pending the settlement of the estate, is not 
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an estate or right of property, nor is it an interest which 
the administrator can dispose of as such.” He is entitled 
to possession, but that possession does not divest the heir 
of the fee, who holds subject to this right of possession for 
temporary purposes, and subject to these defined statutory 
powers of sale. Notwithstanding the administrator's right 
of temporary possession, the heirs have a right to a stand- 
ing in a court of law or equity commensurate with their 
interest and estate in the land, and that is in quantity all 
of his ancestor’s estate except as limited by the right of 
temporary possession of the administrator, and the rights 
of creditors and dower of the widow. In the language of 
the Supreme Court of Alabama, the statutes * intercept the 
right of the heir to enter upon and enjoy the estate of his 
ancestor in favor of the personal representative of the de- 
ceased until the estate is settled.” 

We do not mean to say that the heir takes en autre droit. 
He does not. When the ancestor dies seized and the heir 
enters he becomes seized in his own demesne, and does not 
hold in the right of another. The descent is cast upon him 
through the exercise by the legislative department of the 
government of its plenary power over the subject of de- 
scents. The descent is never cast upon an administrator, 
and the reason why, upon a sale by an admistrator a fee 
may be vested in a purchaser, if that be the estate of the 
intestate, is because the law makes that. the result of the 
exercise of the statutory power of sale by the administrator, 
and not because the administrator has the fee or the estate 
which passes upon the exercise of the power. 

We cannot think otherwise than that the administrator 
is not embraced within the language of the statute con- 
trolling partition. He is not either a joint tenant, a tenant 
in common or coparcener, nor do his rights and powers as 
to the real estate involve the right of partition. He did 
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not have such right atcommon law. Proceedings in parti- 
tion are followed under the statute by a decree vesting in 
the several parties the title of the several portions or par- 
cels of land allotted to them respectively. The right of 
the administrator is limited to a temporary possession for 
special purposes. The court cannot by decree properly vest 
in him any other estate than a simple possession, such as 
_the law recognizes as his right, and while such qualified - 
right to possession may enable him to sue in ejectment to 
recover possession, he does not have such an estate in the 
land as the statute contemplates and requires as the basis 
for a suit in partition. 

The very interesting questions which arise in the construc- 
tion of the will, which is the basis of this suit, have been 
twice the subject of our careful examination, but as the 
plaintiff neither has nor can have any right, legal or equi- 
table, to a partition, and the proceeding must necessarily 
absolutely fail, we think any discussion of these questions 
improper. 

The decree is reversed, and the case will be remanded 
with directions to dismiss the bill. 








Joun F. J. MITCHELL ET AL., APPELLANTS, Vs. JOHN 8S. 
WaAMBLE, APPELLEE. 


When pending a suit in equity to enforce the specific performance of an 
agreement to convey lands, the principal defendant dies, the suit 
abates, and must be revived as prescribed by the rules and practice 
of the court against the legal representatives, before decree can be 
‘made in that suit directing a conveyance. 


Appeal from the Circuit Court for Orange county. 


Rule 38, referred to in the opinion of the court, is as fol- 
lows: 
“In all cases where the defendant in an equity suit shall 
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have died, the cause may be revived against his legal rep- 
resentative upon motion at any time by the plaintiff, and 
upon his filing a duly certified copy of the letters testa- 
mentary or of administration granted to the legal repre- 
sentative of the deceased defendant, and notice of such 
motion to the legal representative to show cause, if any he 
can, why the cause should not be revived against him, and 
thereupon the cause shall proceed in the same manner as if 
the suit had been instituted against such representative, or 
the defendant had not died. Or the legal representative of 
the deceased defendant may himself have an order reviving 
the cause on his motion, and notice thereof to the plaintiff 
or his solicitor, and upon his filing a certified copy of his 
letters testamentary or of administration, and the cause 
shall thereupon stand as if the death of the defendant had 
not occurred, or his representative had been originally sued.” 
The other facts are stated in the opinion. 


H. C. Harrison for Appellants. 
J. Wofford Tucker tor Appellee. 
Tue Cuter-Justice delivered the opinion of the court. 


This was a suit in equity by John 8. Wamble against 
John F. J. Mitchell, Sarah A. Watts and Joseph Leinhart 
to compel the specific performance of an agreement for the 
sale of land by Sarah A. Watts toWamble. J. F.J. Mitchell 
is charged with certain transactions connected with the 
sale, and Leinhart as a subsequent grantee with notice. 
After answer and the taking of testimony it was suggested 
upon the record that Sarah A. Watts had died, and it was 
“ordered that Mrs. Henrietta Mitchell, wite of defendant, 
J. F. J. Mitchell, be and she is hereby made a party to this 
action; that a copy of this order be served on Henrietta 
Mitchell, and that this cause do proceed according to the 
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rules and usages of this court.” A copy of this order was 
served on Mrs. Mitchell, who filed no answer and took no 
action in the cause, except to join in the appeal frum the 
final decree. The court decreed that the deed to Lienhart 
was fraudulent and void, and that John F. J. Mitchell 
and Henrietta Mitchell, his wife, do convey to complain- 
ant the land described, and that they pay the costs. 

The petition of appeal prays a reversal of the decree or- 
dering them to convey. 

We do not find in the record any evidence that Mrs. 
Mitchell was a proper party to the suit as an heir at law, 
or as an administratrix of the estate of Mrs. Watts. The 
bill states only that John F. J. Mitchell represented him- 
self to be the agent of Mrs. Watts, “his mother-in-law.” 
Possibly Mrs. Mitchell is the daughter of Mrs. Watts, 
but if that be so the suit was not revived as against any 
legal representative of Mrs. Watts. 

Upon the death of a plaintiff or defendant materially in- 
terested, the suit, accordng to the former and the present 
practice, abates. 2 Dan. Ch. Pl. & Pr., 5 Am. Ed., 1508. 

Rule 38, Equity Rules, provides for reviving a suit 
against the legal representatives of a defendant, but noth- 
ing appears to have been done in this cause to revive it af- 
ter the death of Mrs. Watts, who held the legal title (it is 
presumed), and who was charged with having agreed to 
convey the land to complainant. 

As to Henrietta Mitchell, she appears to be a mere 
stranger to the entire transaction and to the property, and 
as to her husband, he could not convey, for no interest in 
the property appears in him. The record, therefore, shows 
no foundation for this decree, and it is reversed and the 
cause is remanded, with directions that the parties proceed 
according to the practice of the court. 

Decree reversed. 
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CuarLes H. Brock eT AL., APPELLANTS, VS. MICHAEL J, 
DoYLE ET ALS., APPELLEES. 


1. A State Court is not bound to surrender its jurisdiction upon a peti- 
tion for removal to the courts of the United States until a petition 
is filed, which, upon its face, shows the right of the petitioner to 
the transfer. In such petition it is not enough to allege that the 
petitioners were resident in another State. They must allege that 
they were citizens. 

2. Ina suit for partition, under the statute, process should be served 
upon a minor defendant before a guardian ad litem is appointed. 


3. In partition it is not essential that the shares assigned to the several 
parties should be exactly equal, as the parties who receive more 
than their share of the estate may be required to make a pecuniary 
compensation to those who receive less. 


Appeal from the Cireuit Court for Orange county. 
The facts of the case are stated in the opinion. 


J. B. Stickney for Appellants. 
J. W. Price tor Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


In this case, a petition for partition by the respondents 
of real estate, in which it was alleged that the parties were 
tenants in common, a petition for removal of the cause to 
the courts of the United States upon the ground of preju- 
dice and local influence, was filed after answer by defend- 
ants. This matter concerns the jurisdiction of the State 
court, and must be first disposed of. Under the act of 
Congress regulating the subject such a right is given under 
circumstances named therein, where the suit in the State 
court is between a citizen of the State in which it is brought 
and a citizen of another State. 

The allegation in this petition is that the “ petitioners re- 
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side in or near the city of Brunswick, in the State of Geor- 
gia.” The Supreme Court of the United States has uni- 
formly held that in such cases as this a State court is not 
bound to surrender its jurisdiction upon a petition for re- 
moval until, at least, a petition is filed which, upon its face, 
shows the right of the petitioner to the transfer. 5 Otto, 
187. 

The statement here does not amount to an allegation that 
the petitioners are citizens of the State of Georgia. In the 
case of Parker et a/. vs. Overman, 18 How., 141, which was 
a case in which a removal was sought, it was held that ina 
partition for removal it is not enough “ to allege that the 
petitioners were residents in another State.” Say the court: 
“<¢ Citizenship ’ and ‘ residence’ are not synonymous terms.” 
See also 8 Peters, 115. It isthus apparent in this case that 
the jurisdiction of the State court was not divested, and we 
have only to examine the proceedings of that court to as- 
certain whether there is therein error calling for a reversal 
of the orders made herein. This brings us to the consid- 
eration of the errors assigned by the appellants. 

We have examined with care the several errors assigned, 
but it is necessary to the disposition of the case to refer to 
but one. 

Charles H. Watson, one of the defendants to this suit, is 
a minor. Without any service of process upon him, or 
upon any one for him, the court, upon the application of 
his father, appointed C. H. Spencer his guardian ad litem. 

The practice, under the statute regulating proceedings in 
partition, conforms to the general rules in chancery pro- 
ceedings, except where otherwise provided in the statute. 
There is no provision as to service of process upon minor 
defendants. It is therefore controlled by the general rule 
in chancery, which is that “ in a suit against an infant pro- 
cess should be served upon him, and a guardian ad litem 
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appointed by the court.” 1 McLean, 167; 1 Ala, 390; 6 
J. J. Mar., 45; Daniel Chy. Prac., 5 Edition, Note 1, §161. 

It is thus apparent that the order for the sale, affecting 
as it does the interest of the minor defendant, must be set 
aside, and the case remanded to stand upon the last amended 
petition. Upon the service of the statutory process upon 
the minor, the cause will proceed in accordance with the 
rules of practice controlling the subject. 

We notice from the testimony as to the propriety of an 
actual partition rather than a sale of the land, that the view 
seems to have prevailed with all the parties that an actual 
partition must be of such character as to give one-third in 
quantity of the land to the parties seeking the partition. 
We think such a view if entertained is error. This pro- 
ceeding is substantially a proceeding in chancery under the 
statute. The rule there is, that it is not necessary that the 
shares assigned to the several parties should be exactly 
equal, as the parties who receive more than their share of 
the estate may be required to make a pecuniary compensa- 
tion to those who receive less. 2 Paige, 27. 

In this aspect of the case this enquiry, if it is desired by 
the defendants, should be made, and they should be per- 
mitted to take testimony upon the subject. If such a par- 
tition as this cannot, in the opinion of commissioners to be 
appointed, be made without “ great prejudice ” to the own- 
ers of the estate, as a matter of course a sale should be had. 

The order of the sale is set aside, and the case will be re- 
manded for further proceedings, conformable to law and 
not inconsistent with this opinion. 
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E. D. P., APPELLANT, vs. THE STATE, EX REL, G. O., 
APPELLEE. 

1. In a complaint under the law relating to bastardy, it should be 
stated, affirmatively on oath, that the mother of the bastard child 
is a single or unmarried woman. The recital by the magistrate is 
not sufficient. 

2. The act relating to bastardy requires a sufficient complaint to be 
made before a Justice of the Peace, and the Circuit Court can ob 
tain jurisdiction only in the manner prescribed by law. 


3. The remedy in cases of bastardy is a special proceeding provided by 
law, and the acts relating to amendment of pleadings, do not ap- 
ply to the amendment of a complaint so as to make a case not 
stated in the complaint before the Justice. 


Appeal from the Circuit Court for Clay county. 
The facts of the case are stated in the opinion. 


Fleming ¢ Daniel for Appellant. 
S. Y. Finley and R. W. Davis for- Appellee. 
Tue Curer-Justice delivered the opinion of the court. 


Complaint was made before the County Judge of Clay 
county as follows: 

‘Personally appeared before me, Win. Peeler, County 
Judge, and ex-officio Justice ot the Peace in and for said 
county, G. O., a single woman, who being duly sworn says, 
that she accuses P. of being the father of a bastard child of 
which she was delivered on the 27th June, 1878, in the 
county aforesaid, the same being a female child, to wit, in 
the county aforesaid.” She therefore prays a warrant for 
his arrest, &c. This was signed and sworn to, and a war- 
rant was issued. 

The record does not disclose whether an examination 
was had before the magistrate, as directed by the statute, 
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but defendant being arrested executed a bond with sureties 
for his appearance at the Circuit Court. The defendant, at 
the term of the Circuit Court, moved to dismiss the pro- 
ceedings on the ground that there was no examination be- 
fore the magistrate, and it did not appear that the mag- 
istrate found that sufficient cause appeared to hold the ac- 
cused to answer, and upon the further ground that the com- 
plaint did not set forth on oath that the complainant was a 
single woman, and that it is therefore insufficient. 

The court overruled the motion. The next day a new 
complaint was presented, signed by the attorney for the re- 
lator and sworn to by her, and appears among the files. 

Thereafter, on motion of complainant’s counsel, an issue 
was made up by the court, and the cause tried before a 
jury, who rendered a verdict against the defendant upon 
the issues and judgment entered thereon, a motion for a 
new trial having been overruled. Defendant appeals. 

The proceedings relating to the maintenance of bastard 
children are regulated’ by statute, and are in the form of 
procedings in criminal cases, the judgment sought being 
the indemnity of the complainant and the public against the 
expenses of maintaining such children. It is not strictly a 
proceeding for the punishment of crime, nor is it a civil 
action between parties, but is essentially a special proceed- 
ing, the form and method of coercive warrants and arrest 
being employed to secure the personal attendance of the 
accused and the exaction of security in case the complaint 
is sustained. 

The making of the complaint and the holding to trial by 
the magistrate are the statutory means by which the Cir- 
cuit Court obtains jurisdiction to try the cause and render 
judgment. There is no other method of obtaining such 
jurisdiction. - , : 

If the complaint upon which the warrant was issued does 
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not contain a sufficient statement of facts to make a case 
before the Circuit Court for trial, the case should be dis- 
missed from that court. An amendment to the complaint, 
by charging on oath facts not sufficiently or substantially 
charged before the magistrate, cannot be allowed by the 
Circuit Court, because the statute does not authorize an 
original complaint to be made in the latter court, and such 
an amendment is an original complaint. In other words, 
if the original complaint was insufficient, the warrant of ar- 
rest is unauthorized, and the accused should not be held un- 
der it. Counsel for appellee insist that the statutes relating 
to amendment of pleadings in civil cases (Th. Dig., 332, 
Sec. 2; Act of 1861, Ch. 1096, Sec. 74,) are applicable, and 
that this is a case of mere amendment of pleadings. We 
think that these statutes do not apply for reasons already 
stated. The authority to issue the warrant and hold the 
defendant to a trial depends upon the validity of the com- 
plaint before the Justice. 

On examining the complaint it is found that it omits the 
essential statement on oath of the fact that the complainant 
is a single or unmarried woman. She states that “ she ac- 
cuses ” the defendant “ of being the father of a bastard child 
of which she was delivered,” but the statute authorizes this 
proceeding only when the complainant is a “single wo- 
man,” and this fact she does not state on oath. It is true 
the magistrate recites that the complainant, “a single wo- 
man,” being duly sworn, says, &c. This is the statement 
of the magistrate and not of complainant. 

No perjury can be assigned upon this statement of the 
officer, because it is not a fact stated on oath. 

The complaint, therefore, was not sufficient in its state- 
ment of facts to authorize the issuing of the warrant, and 
it should therefore have been dismissed. 
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It is not necessary to examine other questions presented. 
The judgment is reversed and the Circuit Court must 
dismiss the complaint. 








Wm. C. Oversy, PLAINTIFF IN Error, vs. THE STATE oF 
Fiortpa, DEFENDANT IN ERROR. 


1. A keno table is a gaming table, but the keeper of one cannot be 
punished under the law of 1839, (Thomp. Digest, 500, 1,) for the 
reason that the Legislature of 1879, Chapter 3099, has legalized it 
by requiring a license for such table. 


2. Tne Legislature did not intend to punish criminally any of the acts 
licensed by its authority, especially when such acts were made the 
source of a portion of the revenue of the State. 


Writ of Error to the Circuit Court for Duval county. 

Section 11 of Chapter 3099, referred to in the opinion, 
provides that “no person shall engage in or manage the 
business, property or occupation mentioned in this section, 
unless ” the license tax be paid to the Collector of Revenue 
and license issued by the Clerk of the Circuit Court, as 
provided therein. The amount of a‘ keno” license is speci- 
fied as set forth in the opinion. 

The other facts are stated in the opinion. 


T. A. McDonell for Plaintiff in Error. 

The Attorney-General for The State. 

Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


On the twenty-eighth day of May, A. D. 1880, the grand 
jury of Duval county presented an indictment against the 
defendant, William C. Overby, for keeping a common gam- 
ing house. Such indictment charged that the defendant 
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“unlawfully did keep and maintain a certain common gam- 
ing house, to-wit: in the City of Jacksonville, in said 
county,and in Ledwith’s block, on Bay street, in said city, 
and in the said common gaming house, for lucre and gain, 
on the day aforesaid, there unlawfully and wilfully did 
cause and procure divers idle and evil-disposed persons to 
frequent and come to play together ata certain game called 
‘keno ;’ and in the said common gaming house, on the day 
and year aforesaid, there unlawfully and wilfully did per- 
mit and suffer the said idle and evil-disposed persons to be 
and remain, playing and gaming at the said game of ‘ keno,’ 
fer divers, large and excessive sums of money,” &c., &c. 

To this indictment the defendant plead not guilty. On 
trial the jury found him guilty, whereupon his attorney 
moved the court to “arrest the judgment, vacate the ver- 
dict, and grant a new trial” on the following ground : 

1st. That the indictment in said prosecution, upon which 
the defendant was tried and convicted, does not set up facts 
sufficient to constitute an offence against the laws of the 
State of Florida. 

2d. That said indictment discloses on the face thereof 
that the supposed offence, for which the defendant was 
tried and convicted, is made lawful by the statute of the 
State of Florida. 

3d. That the verdict was contrary to the evidence. 

4th. That there was not sufficient legal evidence to justify 
the verdict. 

5th. That the indictment is vague, uncertain, and bad 
for duplicity. 

The motion was denied by the court, and the defendant 
took an exception. 

A bill of exceptions was made up, and this case is here 
on writ of error. 

The indictment was found under an act of the Legisla- 
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ture of 1839, (see Thompson’s Digest, page 500, §13,) which 
provides that “ if any person, by himself or herself, servant 
or other agent, shall keep, have, exercise or maintain a 
gaming table or room, or any house, booth, tent, shelter or 
other place for the purpose of gaming, or in any place of 
which he or she may have the charge, control or manage- 
ment, procure, suffer or permit any person or persons to 
play for money or other valuable thing or things, or to bet 
or wager on such as may play for money or other valuable 
thing or things, at any game whatsoever, he she or they so 
offending may be indicted,” &c. 

Were this the only statute of this State upon the subject, 
we should have no hesitation, under the evidence furnished 
in the bill of exceptions, in holding that the finding of the 
jury was correct, and in sustaining the judgment. “ Keno” 
has frequensly been held to be a gaming table, and coming 
within the statutes provided against keeping gaming houses 
and gaming tables. In the case of Miller vs. The State, 
48 Alabama, 122, the court, in their opinion, say: “* Wher- 
ever a game is kept or exhibited by one person, who is said 
to run the game, who is the conductor or manager and pre- 
sides over the same, and it is carried on by means or in- 
struments, as in this case, by a wheel, balls, cards, &c., that 
necessarily require the use of a table, or something in the 
place of it, and is kept or exhibited that third persons may 
gamble at it, whatever be its name or description, it is 
a table for gaming, or gaming table, within the meaning 
of section 3621. * * * We therefore decide that the 
game called keno, as it was kept and exhibited in this in- 
stance, is to be regarded as a table for gaming.” 

In the case of Trimble vs. the State, 27 Arkansas, 355, 
the court in discussing the statute of that State prohibiting 
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the keeping or exhibiting gaming tables, or gambling de- 
vices, &c., use this language : 

“The design of the statute was to suppress all such insti- 
tutions, and we may safely say that no gambling table or 
device has ever been invented by man that is more perni- 
cious in its influence than that of ‘keno.’ It is very simple, 
a child can learn it as well as a grown person; this very 
simplicity is what renders it so dangerous to the laboring 
man or mechanic, who having a few dollars in his pocket 
wishes to try his luck, and not having time to learn the 
principles of other games, trusts blindly to ‘ keno.’ ” . 

The conclusion to which the court in that case came wast 
that the game called and known as “keno” is a game: a_ 
which money or property may be won or lost, and is a gam 
ing device. 

In the case at bar the bill of exceptions shows that at 
the time and place mentioned in the indictment, the de- 
fendant kept, maintained and exercised a gaming table and 
room, upon which table the game of “ keno” was nightly 
played; that in such room there were from ten to fifteen 
tables used and employed by the players in playing the 
game of * keno;” that the persons playing such game bet 
and hazarded certain sums of money which went into a 
pool, less ten per cent., which ten per cent. went to the de- 
fendant, the keeper of the room and table, and the success- 
ful player who had won or kenoed on such chance game 
took all the money which had been so staked and bet on 
the chance of winning ; that the game is a game of chance 
and hazard, and upon the betting of which money is lost 
or won; that during the times mentioned in the indict- 
ment persons to the number of from five to fifty would 
nightly assemble at such room and engage in the playing 
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of such game of “keno” for the purpose of winning 
money. 

This evidence adduced upon the part of the State on the 
trial of this cause and appearing in the bill of exceptions 
justifies the opinion of this court that it is a gambling 
game, not played for recreation or amusement but played 
for the sole purpose of winning or losing money, and comes 
clearly within the provisions of the statute above cited. 

But the defendant justifies under what he claims to be a 
license under Section 11 of the Laws of 1879, Chap. 3099. 
Sub-division second of Section 11 provides: “ Keepers of 
billiard tables, bowling alleys or skating rinks, when such 
tables, alleys or rinks are kept for other than private use, 
shall pay in each county, and for each table, alley or rink, 
a license tax ot fifteen dollars; and all keepers of keno, or 
pool tables, or wheel of fortunes, shall pay in each county 
a license tax of one hundred dollars for each table or 
wheel.” The term “license tax,” as used in this section, 
is undoubtedly intended to mean the amount paid for the 
purpose of procuring a license which is to be issued by the 
Clerk of the Cireuit Court, under the seal of the county 
“on filing the receipt of the collector for the necessary 
amount therefor,” &c., as is provided by section thirteen of 
the same act. Under this section, it is claimed, the defend- 
ant procured a license to keep a keno table, and introduced 
a paper under seal of the county of Duval, which was re- 
ceived as evidence, and which seems to have been treated 
by the court and all parties as a license without exception 
or objection. That paper is in the following words and fig- 
ures: “ No. 774, Jacksonville, Fla., April 23, 1880, State 
and County License. Received of W. C. Overby one hun- 
dred and fifty dollars for State and county licenses for the 
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year ending December 26, 1880. Occupation keno. State 
license, $100 ; county, $50 ; clerk’s fees, 25. 
‘Henry L’ ENG, 
** Collector of Revenue Duval county. 
“‘Countersigned and recorded by 
“T. E. Buckman, 

* (SEAL. | Clerk of Court of Duval county.” 

If this paper, which is simply a receipt for the amount 
of the State and county license tax, signed by the Collector 
and countersigned by the Clerk of the Circuit Court, is con- 
ceded to be a license, then this defendant was justified in 
keeping one keno table under the said second sub-division 
of section eleven of the “ Act for the Assessment and Col- 
lection of Revenue,” passed in 1879. We do not deter- 
mine as to the validity of this paper claimed to be a license, 
as no question was made upon the trial on that ground, 
and for the further reason that section 12 of the same stat- 
ute provides the punishment to be inflicted upon the per- 
son carrying on such business or profession without such 
license. This section provides as follows: “Any person or 
persons who shall carry on or conduct any business or pro- 
fession for which a license is required, without first obtaining 
such license, shall, except in such cases as are otherwise pro- 
vided for in this act, be guilty of a misdemeanor, and upon 
conviction shall be punished by a fine of not less than 
double the amount required for such license.” 

The Legislature by this act of 1879 legalized this game 
of “keno,” and made it, by the license tax imposed, a 
source of revenue to the State, removing the inhibition 
upon it as a gaming table provided by the statute of 1839. 
We cannot believe that the Legislature would, or iitended 
to punish criminally any of the acts licensed by its author- 
ity, and which it made the source of a portion of its rev- 
enue. Chiles vs. The State, 1 Texas, Ct. of Appeals, 27 ; 
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Houghton vs. The State, 41 Texas, 185; The State vs. 
Johnson, id., 504; Rodgers vs. The State, 26 Ala., 76. 

It will be seen, however, by the 12th section of the act 
of 1879 as above quoted, that there is a penalty imposed 
for the carrying on of any business so to be licensed, when 
no license has been taken out. We must consider that the 
act of 1839, in so far as “ keno” tables are concerned, has 
been amended by the revenue act of 1879, and that there- 
fore the defendant was not guilty of the offence charged in 
the indictment, and the judgment of the court below must 
be arrested. 





Ws. Hazen, PL’F in Error, vs. THe State, Drv. 1n Error. 

C. J. Buapge, PL’F in Error, vs. THE State, Der. in Error. 

Henry Bonwwen, Pur in Error, vs. Tue State, Der. in 
ERROR. 


Persons keeping and running *‘keno™ tables without having procured 


a license and paid a license tax are guilty of a misdemeanor, and 
should be punished, on conviction, by a fine, as is provided in Sec- 


tion 12 of Chapter 3099 of the Laws of 1879. 


Writs of Error to the Circuit Court tor Duval county. 
The facts are stated in the opinion and in the preceding 
case of Overby vs. The State. 


T. A. McDonell for Plaintffs in Error. 

The Attorney-General for The State. 

Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


These three cases are here upon writs of error, the de- 
fendants having been severally indicted under the gaming 
law of 1839 (Thomp. Dig., 500, 1,) for keeping a keno table, 
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the errors assigned in each individual case being the same 
as assigned in the case of “The State of Florida vs. Wil- 
liam C. Overby,” decided at this term of this court. ‘They 
all justified under the one license issued to the said William 
C. Overby, and numbered 774. 

The evidence shows that they were copartners of the 
said Overby, and that they all occupied the same room in 
the City of Jacksonville, each having a different table. 
The law under which they were severally indicted provides 
that a license should be taken out for each table. We have, 
however, held that the law of 1839 was amended by the 
law of 1879 so as to legalize the playing of “ keno,” and 
that the person or persons running such game must procure 
a license and pay a license tax. If they do not so procure 
a license they are guilty of a misdemeanor, and, upon con- 
viction, should be punished by a fine, as provided in §12 
of Chapter 3099, Laws of 1879. 

For the reasons assigned in the case of The State vs. 
Overby these three several judgments must be arrested, and 
such is the order of this court. 





STATE OF FLortpaA, PLAINTIFF IN Error, vs. DENWIS 
Burns, DEFENDANT IN ERROR. 


The State is not entitled to a writ of error to reverse the judgment of 
the Circuit Court quashing an indictment and discharging the ac- 
cused, 


Writ of Error to the Circuit Court of Escambia county. 

The offense with which the accused was charged was dis- 
charging and depositing in the waters of Pensacola bay 
ballast contrary to the manner prescribed by law. 
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Appeals were entered by the State Attorney, Mr. Me- 
Kinnon, and the records sent up in this and other cases. 

The appeals were dismissed on the same grounds. 

The other facts are stated in the opinion. 


S. R. Mallory and W. A. Blount for the motion. 
The Attorney-General contra. 
Tue Curer-JusticE delivered the opinion of the court. 


The defendant in error, Dennis Burns, was indicted, and 
upon his motion the indictment was quashed. 

The State thereupon seeks to bring the cause before this 
court by writ of error, and defendant in error moves to 
quash the writ and dismiss the case upon the ground that 
a writ of error will not lie at the instance of the State in a 
criminal cause. 

The statutes of this State make provision for the writ of 
error in criminal cases, but in every act of legislation on 
the subject it is clearly contemplated that the defendant 
only is entitled to the writ, and only after conviction. 

In New York there were several instances, prior to 1848, 
in which writs of error were prosecuted by the law officer 
of the State, but in none of the cases reported was the 
question made or considered by the court whether the peo- 
ple could properly review or reverse a judgment in favor of 
an accused person. In The People vs. Corning, however, 
(2 Comst., 9,) in a thorough examination of the question, 
the Court of Appeals held that the people could not prose- 
cute the writ. In 1852 the Legislature of that State au- 
thorized it in cases where judgment in favor of the accused 
was given upon an indictment, except where there had been 
an acquittal by a jury, and in Arkansas the State is ex- 
pressly authorized to bring error. (1 Pike, 428.) It was 
also held in Maryland that the State might bring error. (5 














JANUARY TERM, 1881. 187 








George J. Alden v. The State—Syllabus. 











Har. and John., 317.) In all other States the right of the 
State to the writ is denied. 

The weight of authority is overwhelming, not only in 
this country but in England, that the writ will not lie at 
the instance of the State, and it is evident from the char- 
acter of the legislation on the subject in this State that it 
has never been contemplated that the State could further 
pursue parties who had obtained judgment in their favor 
in prosecutions by indictment, whether by the judgment 
of the court or verdict of a jury. 

The writ of error is dismissed. 


GrorRGE J. ALDEN, PLAINTIFF IN Error, vs. THE STATE 
OF FLORIDA, DEFENDANT IN ERROR. 


1. In an indictment against an officer of a corporation for embezzlement 
of the property of such corporation, the corporate name as fixed 
by law should appear in such indictment as the owner of the prop- 
erty, and the name of office of such officer as prescribed by law 
should be truly set out therein. 

2. Judgment will be arrested when it appears that there is a misnomer 
in either the name of the corporation or in the title of the officer of 
the corporation so charged with embezzlement. 

3. Indictments to be valid should be properly endorsed, as is provided 
by statute, (Thomp. Dig., p. 522,) either ‘‘a true bill’’ or ‘‘nota 
true bill.”’ together with the name of the foreman of the grand 
jury. 


Writ of Error to the Cireuit Court for Volusia county. 
The facts of the case are stated in the opinion. 


E. K. Foster and John W. Price for Plaintiff in Error, 
The Attorney'General for the State. 
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Mr. JusticE VANVALKENBURGH delivered the opinion of 


the court. 
At the Spring Term of the Circuit Court, held in and for 


Volusia county, in the year one thousand eight hundred 
and seventy-eight, the grand jury found an indictment 
against the plaintiff in error, the charging portion of which 
is as follows: “ The grand jurors of the State of Florida, 
enquiring in and for the body of the connty of ; 
upon their oaths do present that George J. Alden, late of 
the county of Volusia aforesaid, in the circuit and State 
aforesaid, laborer, on the first day of October, in the year 
of our Lord one thousand eight hundred and seventy-six, 
with force and arms at, in the county of Volusia aforesaid, 
the said George J. Alden being then and there Superin- 
tendent of Public Schools and Secretary of the Board of 
Public Instruction in and for the county of Volusia afore- 
said, the said Board of Public Instruction being a corpora- 
tion then and there duly, legally established, organized and 
existing by virtue of the laws of the State of Florida, did, 
by virtue of his said office of Superintendent of Public 
Schools and Secretary of the said Board of Public Instrue- 
tion as aforesaid, and while the said George J. Alden was 
employed in his said office of Superintendent of Public 
Schools and Secretary of the Board of Public Instruction, 
have, receive and take into his possession certain property, 
to-wit: school-books of the value of three hundred dollars 
of the goods, chattels and property of the said Board of 
Public Instruction, and the said school-books then and 
there unlawfully, fraudulently and feloniously did embez- 
zle,” &e. 

The counsel for the defendant moved to quash this in- 
dictment for several reasons, among which are the follow- 
ing: “ The record of the court does not show that the grand 
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jury has ever brought in any true bill of indictment against 
the defendant at said term of court.” 

“ Because there is no such office in the State of Florida 
or county of Volusia as County Superintendent of Public 
Schools, named and described in the indictment as the offi- 
cer who received the money charged to have been appro- 
priated.” 

The motion was overruled, and the counsel for the de- 
fendant excepted. 

The cause was tried, and the defendant was found guilty, 
whereupon his counsel made a motion in arrest of judgment, 
assigning many reasons, among which are the following : 

Because the court refused to quash the indictment on a 
motion heretofore made, and also because there is no such 
office known to the law as the one named in the indictment, 
and by which the defendant is described. 

The court overruled the motion, the counsel excepted, 
and the case is here on writ of error. 

In the year one thousand eight hundred and sixty-nine 
the Legislature enacted a law entitled “ An act to establish 
a uniform system of common schools and a university.” 
(Laws, 1869, Chapter 1686.) Section 2 of this act provides 
that “the officers of the department of public instruction 
shall be a Superintendent of Public Instruction, a State 
Board of Education, a Board of Public Instruction for each 
county, a Superintendent of Schools for each county, local 
School Trustees, Treasurers and agents.”’ It establishes the 
State Board of Education, providing that it shall consist of 
the Superintendent of Public Instruction, the Secretary of 
State and the Attorney-General, the Treasurer of the State 
being made the Treasurer of the Board. It is made a cor- 
porate body, with full power to perform all corporate acts 
for educational purposes. By section 14 it is enacted that 
“each Board of Public Instruction is hereby constituted a 
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corporate body by the name of ‘The Board of Public In- 
struction for the county of ———,, State of Florida,’ and in 
that name may acquire and hold real and personal estate,” 
&e. This statute further provides in section 17 that “ the 
County Superintendent of Schools shall be Secretary and 
agent of the Board.” 

The indictment charges that the defendant, by virtue of 
his office of “ Superintendent of Public Schools and Secre- 
of the Board of Public Instruction in and for the county 
of Volusia aforesaid, the said Board of Public Instruction 
being a corporation then and there duly, legally established, 
organized and existing by virtue of the laws of the State 
of Florida,” did unlawfully, &., embezzle certain school- 
books, the property of such Board of Public Instruction. 
The title of this corporation is fixed and determined by 
law as “ The Board of Public Instruction for the county of 
Volusia, State of Florida.” The title of the officer is also 
determined as “ Superintendent of Schools.” It is true the 
same act speaks of this officer as County Superintendent of 
Schools, making him Secretary and agent of the Board, 
but nowhere in such act is he designated as “ Superintend- 
ent of Public Schools,” nor is the corporation mentioned as 
* The Board of Public Instruction in and for the county of 
Volusia aforesaid.” There is no such corporation known 
to the law as the one described in this indictment, which it 
is claimed was the owner of the school-books alleged to 
have been embezzled, nor is there any officer of said cor- 
poration known to this law bearing the title of “ Superin- 
tendent of Public Schools and Secretary of the Board of 
Public Instruction.” There is clearly a misnomer of the 
corporation which it is alleged the defendant defrauded, as 
well as a misnomer of the officer of that corporation, the 
defendant himself. By an examination of the statute books 
of the State the true name of both corporation and officer 
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could have been discovered. Commonwealth vs. Pope, 12 
Cushing, 272; Mathews vs. The State, 33 Texas, 102; 1 
Bishop C. P. $682; The State vs. Waters, 3 Brev., 507. 

Though this error is fatal, and warrants the arrest of the 
judgment, we will call attention to one other error. 

The statute of this State (Thomp. Dig., p. 522,) directs 
that “all indictments shall be signed by the prosecuting 
attorney, and endorsed on the back by the foreman of the 
grand jury, when so found, ‘a true bill,’ and when not 
found ‘ not a true bill,’ and signed by him,” &c. The in- 
dictment before us is properly signed by the prosecuting 
attorney, but there is no such endorsement as is required by 
that statute anywhere upon it. Neither the words “ a true 
bill,” nor the name of the foreman of the grand jury, or 
the date of its filing by the clerk, appear in or upon the 
indictment. 

Other errozs are assigned, arising upon exceptions taken 
on the trial, which it is not now necessary to notice, as the 
judgment must be arrested for those above considered. 

Judgment arrested. 





Auveustus 8. Penpry, PLAINTIFF IN Error, vs. THE STATE 

oF FiLoripa, DEFENDANT IN Error. 

A judgment on an indictment for obtaining property under or by reason 
of false pretenses, which indictment does not contain an allegation 
that the party was induced to part with the ownership of the prop- 
erty by reason of the alleged false pretenses, will be arrested. 

Writ of Error to the Circuit Court for Orange county. 
The facts of the case are stated in the opinion. 


Thomas E. Wilson, E. K. Foster, John A. MeDonald for 
Plaintiff in Error. 
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The Attorney-General for the State. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


On the 29th day of May, A. D. 1880, the grand jury, 
sitting in and for Orange county, presented an indictment 
against the plaintiff in error for obtaining property under 
false pretenses. The substance of the charge, as alleged in 
such indictment, is that the plaintiff in error “ unlawfully, 
knowingly and designedly did falsely pretend to one Fan- 
nie L. Medlin that she, the said Fannie L. Medlin, was in- 
debted to the steamer Okehumkee in the sum of $8.90 for 
freight to the said Augustus S. Pendry, being the agent of 
said steamboat, claiming authority to collect the amount 
due for freight, by means of which false pretense the said 
Augustus S. Pendry did then and there unlawfully obtain 
from the said Fannie L. Medlin the sum of 38.90 of the 
money and property of the said Fannie L. Medlin, with 
intent then and there to cheat and defraud the said Fannie 
L. Medlin of the sum of $3.90; the truth and fact being 
that the said Fannie L. Medlin did not owe the steamboat 
Okehumkee $8.90 for freight, but only the sum of 595.25, 
as the said A. S. Pendry then and there well knew,” &c. 

The counsel for the defendant moved to quash the in- 
dictment so found, and assigned the following reasons there- 
for: 

Ist. That there is no averment to falsify the matter of 
the pretences set out in the indictment by which it can ap- 
pear to the court that any of the pretences alleged were 
false. 

2d. That the indictment not being for a fraud at com- 
mon law, there must be some token set up in the indictment 
besides the bare assertion of the defendant charged to have 
been used by him in order to effect his fraudulent intent, 
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such as common prudence would not be sufficient to guard 
against. 

3d. That the indictment is not drawn in conformity with 
the statute. 

4th. That the indictment does not charge that the money 
was feloniously and designedly obtained. 

5th. That the offence, as charged in the indictment, is 
not indictable at law. 

The motion was denied, the defendant plead not guilty, 
was tried by a jury and convicted. A motion was made 
for a new trial, which was denied, and then a motion in 
arrest of judgment, which was also denied. 

It appears by the bill of exceptions that exceptions were 
duly taken on part of the defendant to some portions of the 
evidence on the trial, to certain portions of the charge of the 
court, and also to the refusal of the court to charge as re- 
quested by the counsel for the defendant. 

Seventeen errors are assigned, the first of which is that 
the court overruled the motion to quash the indictment. 
This motion should have been granted, and the indictment 
quashed. The case of Ladd vs. The State, 17 Fla., 215, 
and the cases there cited, dispose of this case on that ground. 
It nowhere alleges that Fannie L. Medlin believed the al- 
leged pretenses, or that she parted with her money in con- 
sequence of her belief in said pretense, or that she was in 
any way deceived thereby. It contains no averment that 
Fannie L. Medlin was induced to part with the ownership 
of her property by reason of the alleged faise pretenses. It 
is not necessary to examine the other errors alleged, as this 
disposes of the case. 

The judgment must be arrested. It is so ordered. 
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Ex-PARTE DENNIS EAGAN. 


1. While it is within the jurisdiction of this court, under the statute, 
(Chapter 3129, Laws,) to award a habeas corpus and have a pre- 
liminary examination of a party arrested after affidavit and war- 
rant, and discharge, commit to bail or remand into custody, still, 
the general rule is that this court should, under such circumstances, 
remand the party to the custody of the sheriff to be delivered to 
the magistrate issuing the warrant. 

2. While in such case an affidavit of the party that he has reason to 
believe, and does believe, that he cannot get a fair examination or 
secure justice before such magistrate, coupled with the fact that 
two persons, charged with the murder with the aiding and abetting 
of which the prisoner is charged, and deemed by him to be essential 
witnesses, are confined in the jail of the county in which this court 
is sitting, are not deemed sufficient grounds upon which this court 
would have such examination ; still, if the ground of the alleged 
belief be on account of alleged prejudice against the party, and the 
Attorney-General for the State consents to such examination on 
the ground that it will *‘save great expense to the State of Flor- 
ida,”’ this court will make such examination, and the testimony of 
witnesses may, in such case, by consent, be taken before a com- 
missioner. 


The petition for a writ of habeas corpus was filed in the 
Supreme Court February 15,1881. The writ issued on 
same day, returnable before the court. 

The petition represents that petitioner, Dennis Eagan, is 
confined in the county jail of Leon county by Alexander 
Moseley, sheriff of such county, without authority of law ; 
that petitioner is informed that he is held under a warrant 
issued by one Witherspoon, a Justice of the Peace of Madi- 
son county, upon the charge of aiding and abetting the 
commission of a murder; it denies that he is guilty of any 
crime as alleged. The other allegations of the petition are 
stated in the opinion. It prays a writ of habeas corpus and 
an investigation by this court of the whole charge. Mr. 
Moseley, the sheriff, made return that he held under the 
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said warrant. This warrant, a copy of which accompanies 
the return, recites that affidavit has been made that on 
February 8, 1881, Charles Savage murdered Frank Pater- 
son in Madison county, and that Eagan and one Howard E. 
James were feloniously present, assisting, aiding and abet- 
ting said Savage in the said murder. The warrant is en- 
dorsed by a Justice of the Peace of Leon county. 


E. M. Cheney and P. W. White for the Petitioner. 


Under the act of 1879, Chapter 3129, the writ of habaes 
corpus may issue at any stage of the proceedings after the 
detention of the petitioner under any process, and the court 
has original jurisdiction to inquire into all matters relating 
to such detention. Act of 1879, Chap. 3129, Sees. 1, 5, 6 
and 7. 

Having acquired jurisdiction, the court can determine 
every question arising in relation to the subject-matter. 
Hurd Hab. Cor., 331. 

“The writ of habeas corpus is designed as a searching and 
inquisitorial process, and undoubtedly may be issued by a 
court of appellate jurisdiction, on sufficient showing, at any 
pe riod of the prisoner’s confinement.” Hurd Hab. Cor., 333, 
4 and 5. 

The writ may issue before examination, and the court 
thereupon has power to pursue any course which the cir- 
cumstances warrant. Krans’ Case, 1 Barn. & Cres., *257; 
26 Wend., 192; 4 Bacon’s Abr., 576, Dr. Burns’ Observa- 
tions. In Krans’ case, above quoted, the court recognized 
the power of examination before commitment, but declined 
to exercise it under the circumstances of that particular 
case. 

Under the habeas corpus act of 1879, the Supreme Court, 
or the Judges thereof, can exercise all the powers of a com- 
mitting magistrate. Exp. Harfourd, 16 Fla., 286. 
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The power of the court, under the writ of Aabeas corpus, 
to inquire into all the circumstances of the case is unlimited 
except by its own discretion, and should be exercised to 
secure to the prisoner a fair hearing. Hurd Hab. Cor., 288. 

Inquiry under habeas corpus may be made upon an arrest 
upon a mere warrant, either before or after commitment or 
indictment. Hurd Hab. Cor., 148; Street vs. State, 43 
Miss., 17; Prime’s Case, 1 Barb., 340. 

“There has been a decided repugnance against making 
the writ less remedial than it was at common law, and the 
tendency has been in such cases to give the hearing on 
habeas corpus the character of an original examination.” 
Hurd. on Hab. Cor., 337. 

Power under habeas corpus is to be exercised with refer- 
ence toall the circumstances of the case. Hurd Hab. Cor., 
347; Jurisdiction, Hurd Hab. Cor., 364; Jurisdiction Com. 
Law, Hurd, 415. 

The authorities cited above seem to show conclusively— 

I. That the Supreme Court, both under the common law 
and the statutes of this State, possess ample power under 
the writ of habeas corpus to exercise original jurisdiction 
over all matters relating both to the cause and manner of 
the detention of any person detained in custody charged 
with a criminal offence, and as the statute limits the in- 
quiry to no particular form of process or cause of detention, 
it must extend to all. 

II. That the extent to which the court shall exercise 
this power is a question entirely within the sound discre- 
tion of the court itself, depending upon the circumstances 
and necessities of each case; the court pursuing such course 
as the interest of the public, the ends of justice and the 
rights of the petitioner may require. 

The main question in this case then is: Can the interest 
of the public, the ends of justice and the rights of the pe- 
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titioner best be subserved and protected, by remitting the 
examination to the magistrate who issued the warrant or 
can they best be subserved and protected by an examina- 
tion before this court? What is the wisest and best course 
to pursue for the State and for the petitioner ? 

The petition shows upon its face that the petitioner can- 
not obtain a fair examination before the magistrate who 
issued the warrant. 

There is no law of ihe State which authorizes the trans- 
fer of the case by any proceeding to any other magistrate ; 
and therefore unless the matter can be brought on an investi- 
gation had upon habeas corpus before another court, the pe- 
titioner is entirely without remedy. 

The petition shows that two important witnesses for the 
petitioner are now confined in the jail in this city, and, 
though not stated in the petition, it is a matter of public 
notoriety that these witnesses could not be taken to Madi- 
son without great difficulty and expense to the State. 
Hither then the State must be put to a great expense and 
inconvenience to facilitate an object which might be as well 
accomplished here, or the prisoner must be deprived of im- 
portant witnesses in the examination. 

The statute of 1879 evidently intends to confer upon both 
the Supreme and Cireuit Judges, under the writ of habeas 
corpus, all the original powers of committing magistrates, 
and no other reasonable construction can be placed upon 
its various provisions. The object was to give these courts 
concurrent jurisdiction, or either to enable them to assume 
jurisdiction to the exclusion of inferior magistrates when- 
ever the ends of justice and the interest of the public re- 
quire such action. 


John F. White, State Attorney of the Third Circuit, and 
George P. Raney, Attorney-General for the State. 








198 SUPREME COURT. 








Ex-parte Eagan—Argument of Counsel. 








The petitioner is held under a warrant issued by a Jus- 
tice of the Peace of Madison county for his arrest, and com- 
manding that he be brought before the Justice of the Peace 
issuing it to be dealt with according to law. The warrant 
is regular in form, and is properly endorsed by a Justice of 
the Peace for the county of Leon, of which county the re- 
spondent is sheriff. Respondent holds him as sheriff of 
Leon county under such warrant. There is no traverse of 
his return. 

He is not held “ without lawful authority.” The ques- 
tion is, does the statute (Chapter 3129) of 1879 propose or 
provide that the writ of habeas corpus shall be used to re- 
lease a prisoner from a /awful holding? The writ of habeas 
corpus was not originally, nor do we believe our statute is, 
intended to interfere with the lawful and ordinary course of 
judicial proceeding. The statute does not propose to give 
to every one under arrest on a criminal charge, and before 
there has been an inquiry or committal examination, the 
arbitrary right to remove the inquiry or examination from 
the magistrate issuing the warrant to a Circuit or the Su- 
Supreme Court, or the Judge of one of these courts. Hurd, 
331, 332, 333, 334. 

Assuming that the statute, by its terms, gives the power 
to the court or Judge, before whom the writ of habeas cor- 
pus is returnable, to interrupt the proceedings of the Justice 
of the Peace before he has made an examination, and to 
finally dispose of the matter by committing without bail, or 
by requiring bail or by discharging the petitioner,we respect- 
fully submit that such power should be exercised only upon 
the soundest discretion, and with such limitations as will 
give security against the abuse of this statute into a means 
of arbitrarily removing criminal examinations from Justices 
of the Peace to other tribunals. Kran’s Case, 1 B. & C., 
257 ; Ormalie vs. Wentworth, 65 Me., 129; Gorsline’s Case, 
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21 How. Prac., 85; see Sec. 113, p. 904, Vol. 6, U.S. Di- 
gest, Ist Series ; Belgard vs. Morse, 2 Gray, 406. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The petition in this case discloses that the petitioner has 
been arrested under a warrant by a Justice of the Peace af- 
ter being charged upon affidavit with feloniously aiding 
and abetting the murder of Frank Paterson. No prelimi- 
nary examination by the magistrate issuing the warrant 
followed its issuance. The petitioner here seeks an exami- 
nation and proper order at the hands of this court. 

The first question which it is suggested arises concerns 
the jurisdiction and power of the court. We have exam- 
ined this question. We have no doubt of our power, un- 
der the statute of this State, to hear the evidence, and to 
commit, admit to bail or to discharge, as the facts may jus- 
tify. In a case of this character, however, the exercise of 
this power is discretionary. The general rule, we think, 
would require us to commit the petitioner to the custody 
of the sheriff of this court, with directions that he be taken 
before the magistrate for the purpose of investigating the 
charge. Ex-parte Krans, 1 Barn. & Cress., 258. This 
rule, however, is subject to the exception that the court 
may, in its discretion and for good cause shown, have the 
examination itself. It is suggested by petitioner that the 
petition here discloses good cause, in that it is alleged that 
he has reason to believe, and does believe, that he cannot 
get a fair examination, or secute justice, before the said 
Justice of the Peace in Madison county, and also because 
Charles Savage and H. James, two important witnesses of 
petitioner, are now confined in jail in Leon county, having 
been removed here for safe-keeping under the charge of the 
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murder which it is alleged petitioner is charged with aid- 
ing and abetting. 

We cannot, in view of the results which must follow in 
the matter of the exercise of their jurisdiction by magis- 
trates, establish the rule that upon the simple affidavit by 
a party arrested of reason to believe, and actual belief, that 
he will not get justice before the magistrate, we will arrest 
the exercise of his constitutional power and functions. To 
do so would be to establish a precedent which would prac- 
tically destroy his power as acommitting magistrate. The 
party should at least show by affidavit or otherwise some 
good reason for his belief, some good cause for this court, 
contrary to its general rule,-to supersede the jurisdiction of 
this officer, and assume to ourselves functions which, un- 
der the Constitution and the general legislative policy of 
the State, belong to another. Nor do we think the fact 
alleged as to the two witnesses sufficient. Under proper 
process of law, their testimony, if admissible, may be had 


before a proper magistrate. Again, from the nature of 


this case it is more than probable that persons, other than 
those charged with the crime, witnessed whatever occurred, 
and if this be true there must be witnesses for the State, 
resident in Madison county, to be brought here. We can- 
not see from the pleadings before the court that there is 
any greater-reason’ why the two witnesses for the petitioner 
should not be carried to Madison county rather than the 
witnesses for the State should be brought here. We think 
this is a matter to be controlled to a great extent by the 
officers representing the State in this cause, and their views 
would very properly influence our action to a considerable 
degree. 

Upon the present pleadings we must remand the case 
to the magistrate for investigation. 
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After the foregoing opinion was delivered, Mr. John F. 
White, State Attorney, and the Attorney-General, seeing 
that great expense would be saved to the State by having 
the examination before the Supreme Court, determined for 
this reason to consent to its proceeding with the case, and 
the Attorney-General so announced in open court, and the 
court thereupon decided to hear the case ; and by consent 
of counsel for the State and the petitioner an order was en- 
tered authorizing John M. Beggs, Clerk of the Circuit 
Court for Madison county, to take the testimony of certain 
witnesses residing in that county, and report the same to 
this court. | 

The following testimony was taken by Mr. Beggs in 
Madison county; State Attorney John F. White, repre- 
senting the State, and Mr. P. W. White, representing the 
petitioner, being present: 

C. W. Stephens being sworn on behalf of the petitioner 
says: I live in Madison, Madison county, Fla.; I am an 
attorney-at-law ; I know Dennis Eagan; I was in Madison 
on Tuesday the 8th February, 1881; I was with Mr. Eagan 
part of the morning of that day ; Mr. Eagan was acting as 
Notary Public in taking testimony in the case of Bisbee 
vs. Finley; Mr. S. Y. Finley and myself represented Mr. 
Finley in taking testimony; one witness had been exam- 
ined and cross-examined, and another witness was just called 
to go on the direct examination when Mr. Eagan said we 
would not take any more testimony here; I think this oc- 
cupied about three-quarters of an hour; Mr. Horatio Jen- 
kins was representing the contestant, Mr. Bisbee; Mr. Ea- 
gan was recording the testimony, and I was also taking a 
copy of the testimony; there was firing of pistols in the 
far end of the room ; I presume caused him to get fright- 
ened and desist ; I was sitting with my back towards the 
firing when I first heard it on the east side of the table 


a 
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next to the door; Mr. Finley was sitting on the same side 
of the table on my right; Mr. Eagan was sitting opposite 
me on the other side of the table with his face to the door, 
when we began taking testimony ; Mr. Jenkins was sitting 
at the north end of the table with his face towards us; the 
witness who had been on examination was a little to the 
left of Mr. Jenkins, about east of the north end of the 
table ; the remark made by Mr. Eagan, that he would take 
no further testimony, was after the shooting was over and 
I had gone down and returned to the court room; Mr. F. 
P. Paterson came in the room whilst we were taking testi- 
mony and sat down by me, and I did not notice when he 
got up and left me; it was about fifteen or twenty minutes 
after he came in until the shooting occurred ; while sitting 
by me I think he was reading some testimony that was 
taken the day before on the Eagan plantation in the same 
case, or rather a copy of some testimony ; I did not see the 
commencement of the shooting ; immediately after hearing 
the reports of the pistols in quick succession I jumped up 
and saw Howard E. James and Charles H. Savage and F. 
P. Paterson all together near the door of the court room; 
[ saw Paterson as though he seemed to be pulling off from 
the two negroes, Savage and James; I left my seat and ran 
towards them as fast as I could; by the time I got there 
Mr. Paterson had fallen and gotten up again; I had to 
look where I was going, as I was jumping from one bench 
to another to get to where they were standing, and made 
some noise going over benches ; Savage was standing about 
six or eight feet from the door in the court room; I had 
heard distinctly three reports of a pistol before I got to 
them; when I was on the last bench, about five feet of 
Savage, who was in front of me, he leveled his pistol at me 
and said, “ don’t you come here ;” I said, “don’t you shoot 
me, sir,” and immediately jumped off the bench and went 
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to Mr. Paterson, who had just gotten up; I asked him, 
“ what is the matter, Frank ;” he answered, “ I am shot ;” 
I then asked him if he was hurt much; he answered, “ yes, 
I am killed,” and put his left hand up to his breast; we 
then walked by Savage and James, and I assisted him 
down stairs, where he got on a bed in a room down stairs ; 
I then immediately went back up into the court room with 
the intention of seeing that the parties did not escape; by 
the time I got in the court room, Mr. Pollard, the town 
marshal, came in, and some one on the outside locked us up 
in the court room; there were present in the room then 
Mr. Finley, Mr. Eagan, Mr. Jenkins, Mr. Pollard, the two 
negroes, Savage and James, a negro by the name of Burk 
Stevens, who had come up after the shooting, I think, and 
myself, were all that I remember that were locked up in 
the room ; we were awaiting the arrival of the sheriff with 
his posse ; at the time the shooting occurred I think there 
was in the rvom Mr. Florrid, but he went down ahead of 
us; Mr. Church had been in the room; I do not remember 
seeing him after the shooting, until I came back in the 
court room; if I remember right he was guarding the 
door; I did not see Mr. Eagan after the shooting com- 
menced, until after I had come back from down stairs; the 
last I saw of him before I went to the parties he was sitting 
at the table before I got up; I was busy looking over a list 
of witnesses for the name of one who had been called for 
the contestant ; when I got up and went to Mr. Paterson 
my impression is that Eagan and others were within the 
bar; I do not know that Mr. Eagan followed me, none that 
were engaged in the examination followed me out of the 
bar that I know of; my whole mind was fixed upon Pat- 
erson’s danger; I do not remember hearing Mr. Eagan say 
anything, or any other person say anything more than I 
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part of the court room ten minutes before the shooting, but 
they had disappeared from the bar, but I do not know 
whether they went out of the court room or not, and do 
not know of Mr. Eagan sending them out on any errand 
whatever ; the examination up to the time of the shooting 
was conducted in a perfectly quiet and orderly manner; 
Mr. Eagan did not take any part in the difficulty that I 
saw. 

Cross-examined by the State: 

Mr. Eagan did not do anything to prevent the difficulty 
that I saw after it was commenced; I do not know that he 
got up off his chair until after I left the room with Mr. 
Paterson ; my impression is that Eagan, Savage and James 
were inside the bar when I came up from below, but I know 
that after that, while we were locked up waiting for the 
sheriff, Savage and James walked round in the room with 
their pistols in their hands; I saw James reloading his pis- 
tol inside the bar near where Mr. Eagan was standing; 
Mr. Eagan did not expostulate with him against reloading 
his pistol in my hearing; I did not hear Mr. Eagan at any 
time speak to Savage and James in condemnation of their 
shooting of Paterson from the time he was shot until Ea- 
gan left; Mr. Paterson, while in the room prior to the 
shooting, conducted himself in a perfectly quiet and peace- 
able manner; there had not been any demonstration made 
either by Mr. Paterson or his friends to prevent from first 
to last the taking of the testimony prior to the shooting ; 
when I heard the first of the shooting I presume I must 
have been greatly excited; there was considerable noise and 
confusion in the room ; I do not remember what any person 
said, except what I have related, while the shooting was 
going on; there were five hundred and something more 
names on the paper I was looking over when the shooting 
began, which was a list of contestant’s witnesses, and all 
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that I knew were negroes; the testimony of Charles Savy- 
age was taken the day before the killing, and was com- 
pleted on that day, and was the only testimony taken on 
that day ; the testimony was taken on the Eagan plantation 
two and a half miles from town, in an out-house in the yard 
of Dennis Eagan ; I do not know why he (Savage) was in 
the court-house on the 8th, as his testimony had been taken 
and completed the day before; I was very well acquainted 
with Savage prior to the time as to which I have been de- 
posing, and also with Howard James; they had both been ab- 
sent from this county some time, perhaps two months ; I saw 
them in Jacksonville during the time; I am personally ac- 
quainted with Mr. Eagan; he claims to be a citizen of 
Madison county; he votes here, I know; he had been ab- 
sent for some time, in fact I think I have not seen him here 
since the November election, until a few days before Pater- 
son was killed; Mr. Eagan said he was acting as Notary 
Public in taking testimony, and that he received his ap- 
pointment from Governor Drew just before he went out of 
office ; he showed his commission to Mr. Finley. 

Question—Do you know of your own knowledge, or from 
Mr. Eagan’s statements, why evidence in the contested 
election case of which you have deposed was taken at Ea- 
gan’s plantation, and not at the court-house ? 

Answer—I do not know of my own knowledge; General 
Jenkins remarked in the presence of Mr. Eagan that it was 
because they could take better care of the witnesses at the 
Eagan place. 

Question—You have stated that you are well acquainted 
with Eagan, Savage and James. Do you know what the 
character of their relations were? , 

Answer—lI consider them on very friendly terms; they 
were of the same political party. I have seen them to- 
gether ; I do not remember how often. 
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There is but one door to the court room in the east, and 
about fifty or fifty-five feet from where I was sitting when 
the firing commenced ; the position Mr. Eagan was sitting 
in gave him a full view of all the space between him and 
the door. 

Mr. Eagan was in the court room I think some time be- 
fore I was; General Jenkins came up about the time I did; 
Mr. Eagan took his position at the table prior to my tak- 
ing mine; General Jenkins could have seen all that was 
going on at the door from the position he took at the 
table; Mr. Finley and I could not have seen without turn- 
ing round ; as well as I remember I turned around as soon 
as I heard the report of a pistol; I heard three reports in 
quick succession ; there might have been four, I would not 
be positive; at the time Savage leveled his pistol at me, 
and I told him not to shoot me, all the shots had been fired 
at Mr. Paterson that were fired at all; Iam certain there 
was no shooting after I told him not to shoot me; the ne- 
gro Burk Stevens, after coming in the room and the door 
was locked, was very boisterous, and seemed to be very un- 
easy and anxious to get out; he went to the window, on 
the south side of the room next to where the colored pegple 
were congregated, and had conversation with them, but I 
do not know what he said; there were over one hundred 
colored people assembled in the street around the court- 
house, mostly from the country, and not from the town; 
at the time Burk Stevens went to the window the negroes 
outside the court-house were very much excited. 

Question—Did Mr. Eagan, when Burk Stevens was talk- 
ing to the colored people from the window, remonstrate 
with him in any way to allay the excitement of which you 
have deposed ? 

Answer—He did not. 

When I came back up stairs into the court room Savage 
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and James had out their pistols, and at first refused to sub- 
mit to an arrest; I did not urge them to submit, and do 
not know whether Mr. Finley did or not ; I was then pre- 
pared to force them, as I had carried a pistol with me on 
going up stairs the second time. 

I joined in the posse after getting up there that made 
the arrest; Mr. Eagan did not aid in making the arrest 
after the killing of Mr. Paterson, neither did he advise 
them, Savage and James, to surrender as I know of ; I do 
not know whether Dennis Eagan was armed on that occa- 
sion or not ; the prime cause of the suspending the taking 
of testimony then and there was the excitement growing 
out of the killing of Paterson. 

Redirect examination : 

I had no conversation with Eagan after I came back up 
stairs after the shooting; Mr. Eagan appeared to be very 
much excited, particularly after the sheriff’s posse had 
gone up there some time after the shooting; there was a 
few words spoken to him by one of the posse, other than 
that I know of nothing that should excite him or scare 
him; he, one of the posse, cursed him, but did not make 
any, threats that I know of; there was no gun presented at 
Mr. Eagan that I saw; there was ample opportunity to 
have shot him by the party that cursed him, if he had de- 
sired to do so; the sheriff and others interfered and stopped 
the cursing; I don’t remember that Eagan went to the 
window and called to the sheriff to come up after the door 
was locked ; I did not see that; the sheriff went up with 
the posse; there was no attempt made to arrest these par- 
ties before the sheriff went up with his posse; I do not 
think it was more than five or ten minutes from the time 
of the shooting before the sheriff arrived with the posse; 
it possibly might have been fifteen minutes; I did not pay 
much attention to Eagan during this interval, but am in- 
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clined to think he was behind the bar walking about, but 
he may have been sitting during the time. 

Question—W hat was the behavior of the other parties 
during that interval who were locked up in the room? 

Answer—They were like me, I guess, awaiting develop- 
ments ; I do not remember hearing Mr. Eagan say any- 
thing at that time of any intended attack upon Mr. Pater- 
son. 

C. W. Stephens sworn for the State says: I was present 
at the election in Madison November 2, 1880, as one of the 
inspectors at Poll No. 2; during the day I saw Paterson, 
Eagan and Charles Savage, but not Howard James; I do 
not recollect seeing him, but think he was present before 
we completed the count; Mr. Paterson was a very ardent 
supporter of the Democratic ticket, and worked very hard 
for the nominees ; Mr. Eagan and Savage were leaders in 
the Republican party in this county ; Mr. Savage was one 
of the nominees for the Assembly by the Republican party; 
Mr. Eagan was a very ardent supporter of Savage as well 
as of the whole ticket ; I did not on that day see any crim- 
ination or disturbances between said parties, but next morn- 
ing very early, just after completing the count of the votes, 
there were some words passed between Eagan and myself, 
I think relative to a paper which Mr. Eagan desired to 
read to the inspectors; there were some words passed be- 
tween Mr. Eagan and Paterson I think relative to that; I 
have forgotten what the words were, but [ remember Mr, 
Paterson stated something about its being a hatched-up 
matter; I remember his using the words “ hatched-up ;” 
he and Mr. Eagan had no kind feeling for each other, 
which this conversation indicated; this took place about 
daylight in the morning; when Mr. Paterson came into 
the court room the morning he was killed, Eagan and he 
did not speak to each other to my knowledge ; I was pres- 
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ent and heard and copied the most of the testimony which 
Savage gave in the contested election case at the Eagan 
plantation the day before Paterson was killed; part of his 
testimony referred very materially to Mr. Paterson. 

Question—W ere those material allegations touching Mr. 
Paterson, to your knowledge, true or false ? 

Answer—Knowing Savage well, and also knowing Mr. 
Paterson well, and seeing Mr. Paterson’s conduct during 
the day of the election, I believed that Mr. Savage testified 
falsely ; I knew Mr. Paterson well, and regarded him as 
one of the most unoffending, amiable and most peaceable 
young men of my acquaintance in this or any other com- 
munity. 

I cannot state whether the witness whose name I was 
looking for came into the-court-house; I don’t remember 
that I saw him; I mean the second witness; the first wit- 
ness whose examination had been completed I am of the 
opinion left the room, for I saw him start out before the 
shooting. 

W. N. Densler being sworn deposed as follows: I reside 
in Madison, Fla.; my occupation is a merchant ; I was in 
the court-house about the 8th February, 1881, at the exam- 
ination of witnesses in the contested election case between 
Bisbee and Finley; I saw Mr. Frank P. Paterson in court- 
house that day ; he was sitting at the table inside the bar, 
I think reading some testimony ; I don’t think I saw him 
there more than one minute; I had just got in when he 
handed the testimony to Charles 8. Church that he was 
reading ; I sat down to read it with him, Charles Church ; 
I do not know what became of Mr. Paterson at the time, 
suppose he got up to go out; I was sitting just outside of 
the bar, on second bench, and Church was sitting in front 
of me on the first bench; I did not see Mr. Paterson any 
more until after the first pistol was fired ; when I heard 
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the first pistol fire I jumped up off the bench, saw Charles 
Savage with his left arm around Frank Paterson’s neck, 
and about that time I saw the second shot fired; saw the 
flash of the pistol of Charles Savage; in a very short while 
Paterson tore loose from Savage, and just as he tore loose 
from Savage and started to stumble [ heard the third shot, 
but saw no flash ; Mr. Frank Paterson fell on the floor ; I 
don’t remember whether he was helped up or got up by 
himself; he was taken by the arm by some one and led out 
at the door; Charlie Chureh, deputy sheriff, ordered no 
more shots to be fired in the house, and ordered Savage and 
Howard James to surrender and give up their pistols; 
Savage and James swore they would die before they would 
be arrested; Savage and James both had their pistols 
drawn all the while I was in the room ; Savage and James 
both retreated back towards the bar where Eagan was, and 
when they got back to where I was, being between them 
and Eagan, Mr. Pollard, the town marshal, ordered Mr. 
Church to close the door to keep them from going out and 
to keep others from coming in ; just at that time I left the 
room; I do not know what Mr. Eagan was doing, more 
than sitting at the table, as I had just gone in; I did not 
notice Mr. Eagan from the time the pistols fired until Mr. 
Paterson was led out at the door after he was shot ; I never 
looked behind me but once; the firing of the pistols was 
the first knowledge I had of the difficulty; Savage and 
Paterson were about two or three feet from the door when 
I first saw them; I did not notice James at the time; I 
suppose the intervals between the reports of the pistols was 
about the time it would take to count four or five; Savage 
and Paterson separated after the second fire; no one got 
to them, but Charlie Church got near there; Savage and 
Paterson were near the length of the room from Eagan 
when the firing commenced ; I do not know whether Ea- 
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gan said or did anything on that occasion or not; I did 
not hear Eagan say anything; I did not hear Mr. Eagan 
say anything to Savage, James or Paterson; I was sitting 
about ten or twelve feet from Mr. Eagan at first ; I do not: 
know whether he moved or not; I was sitting very nearly 
between Eagan and the parties shooting when I first heard 
the pistol report; I did not advance towards Savage and 
Paterson until the firing ceased; I only stood up and 
turned around, facing them; [ suppose I was about 35 or 
40 feet from Savage and Paterson when the firing com- 
menced ; when the firing occurred I think there was in the 
room myself, C. W. Stephens, Charlie Church, Howard 
James, Mr. Paterson, Charles Savage, Mr. Eagan, Mr. Fin- 
ley and Mr. Jenkins, are all that I can remember being in 
the room, but others came in after; I do not remember 
seeing Mr. Florrid in the room. 

Cross-examination by the State: 

From the time I jumped up and turned around, when I 
heard the pistol fired, my attention was mainly directed to 
the combatants; from the time I got up I was looking at 
them until the tiring was all over; I do not remember hear- 
ing anything said behind me in the bar until after the fir- 
ing ceased ; during the time of the firing I was intensely 
engaged in what was going on in front of me; after the 
firing ceased I heard Mr. Finley say, “ for God’s sake dis- 
arm those men ;” that was all I heard from any one behind 
me in the bar; if Mr. Eagan said anything I did not hear 
him; Mr. Finley was on his feet when he spoke ; I do not 
remember seeing Mr. Eagan at that time; neither do I 
recollect seeing Mr. Jenkins at that time; Mr. Eagan was 
the only citizen of Madison county that remained behind 
the bar after the firing commenced; Mr. Stephens and Ea- 
gan were the only citizens of Madison county behind the 
bar that I remember when the firing commenced, and Mr. 
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Stephens ran immediately to the combatants ; I do not 
know that Mr. Eagan changed his position at that time at 
ail ; when the firing commenced I suppose the parties were 
about forty feet from me, and when it ceased they were 
about thirty feet from me ; Charles Savage fired the second 
shot ; I saw him shoot it and the flash of his pistol ; I am 
satisfied he did not fire the third shot ; from the shots be- 
ing in the room [ could not tell from what direction the 
sound came, nor did I see the smoke or flash from the third 
shot ; Paterson had just torn loose from Savage, and was 
stumbling or falling when the third shot was fired ; judg- 
ing from the position James was in when the firing ceased, 
Paterson was nearer him than he was when the first or sec- 
ond shot was fired; Mr. Paterson was not making any re- 
sistance or assaulting either of the parties when the second 
and third shots were fired, but was trying to get away; 
from the position Savage occupied, held his pistol wheu the 
second shot was fired, the ball would have entered Pater- 
son’s breast ; after the shooting, when James and Savage 
had their pistols in their hands, when they were ordered by 
the deputy sheriff, Church, to surrender, and swore they 
would die before they would be arrested, Mr. Eagan did 
not in my hearing say anything to induce them to surren- 
der; I did not hear Mr. Eagan tell Savage and James to 
give up their pistols, when they were ordered to do so by 
the deputy sheriff; the order of the deputy sheriff to them 
to surrender and give up their pistols was made in the 
presence of Mr. Eagan, and loud enough for him to have 
heard the order; Eagan was about thirty feet from the 
deputy sheriff when he made the order for Savage and 
James to surrender and give up their pistols; Savage and 
James were at the time about five or six feet from the dep- 
uty sheriff; this occurred immediatety after the firing; 
Mr. Paterson had left the room at the time these orders 
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were made by the deputy sherift; from where Eagan was 
sitting at the table when I went in he had full view at the 
door ; the conduct of Mr. Paterson, while I saw him in the 
court room in the bar, was peaceful and respectful to those 
therein; Eagan’s conduct was also peaceful and quiet to 
those therein, so far as I saw; Mr. Eagan did not speak to 
Mr. Paterson in my presence at all; Mr. Paterson was re- 
markable for his peaceable and quiet disposition in this 
community ; [ have known him since the fall of 1876. 

B. F. Moseley being,called and sworn for and on behalf 
of the State, states as follows: I reside in Madison county, 
and am a clerk in John L. Inglis’ store; I am acquainted 
with Dennis Eagan. 

Question—Did you ever have any conversation with Mr. 
Eagan in regard to the action of certain parties touching 
the election of 2d of November last; if so, state what was 
said by him, and when and where it was? 

Answer—On the morning after the election Mr. Eagan 
came in the store where I was; he was talking about the 
election, and pulled out a memorandum book and said he 
had all their names down; said they have had their day, 
and I intend to have mine; I don’t remember all the con- 
versation, but the above is about the substance of it ; it was 
given in rather a threatening manner, and I understood jt to 
be threatening to the names in the book ; I did not see the 
names, and do not know whose names were in the book ; he 
appeared to be very much disturbed about the way the elec- 
tion had gone; I am certain he said they have had their 
day. and I intend to have mine; these words were said in 
a threatening and angry manner. 

Question—Did Mr. Eagan continue to reside in Madison 
county after that date? 

Answer—I am satisfied he did not so continue to reside, 
but left for Jacksonville that night, and I have not seen 
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him since ; I understand Mr. Eagan has business in Jack- 

‘ sonville in the Revenue Department; I am acquainted with 
Charlie Savage and Howard James; they were citizens and 
voters of this county at the last election. 

Question—Do you know whether they absented them- 
selves from the county soon after the election, and if so, 
where they went to? 

Answer—I do not know of my own knowledge that they 
left the county only from hearsay ; I do not recollect see- 
ing either of them in the county since the election to the 
present. 

Cross-examination : 

I do not know that Mr. Eagan has changed his residence 
and citizenship from this county to Jacksonville. 

Question—What do you mean in your direct testimony 
by the expression, “I am satisfied he did not continue so 
to reside, but left for Jacksonville?” } 

Answer—I mean that I thought he returned to Jackson- 
ville to take charge of his office as U. S. Revenue Collee- 
tor. 

John Brady sworn on behalf of the State says: I reside 
in Madison county, Fla.; I am a farmer by occupation ; I 
am acquainted with Charles Savage. Howard James and 
Dennis Eagan. 

Question—It you have had conversation with them, or 
either of them, about F. P. Paterson prior to his death, 
state what was said and where and when the conversation 
occurred ? 

Answer—I had a conversation with Charles Savage at 
Jacksonville, I think about the 1st of January last ; he was 

* speaking of coming back to Madison; he said he expected 
to come back to Madison, and he thought he might have 
some trouble, but if he did he was coming prepared to de- 

* fend himself; he said he did not propose to be treated as 
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he had been treated in Madison by some few any longer ; 
he mentioned the names of a few ; he told me about a curs- 
ing I gave him, and Mr. Hankins; he said he did not think 
much of it, as he thought we were drinking; he said Mr. 
Frank Paterson, Mr. Forester and Mr. Waring had been 
making some threats about him, but if either of them got 
the advantage of him they would have to be mighty quick 
to do it; James was not present. 

Question—Was Mr. Eagan in Jacksonville at this time, 
and present at this conversation? 

Answer—I did not see Mr. Eagan in Jacksonville, but 
understood he was in Jacksonville sick at the time; he was 
not present at the conversation ; I saw James in Jackson- 
ville about that time. 

P. S. Coggins being sworn states as follows: I reside in 
Madison county, State of Florida; I am a clerk in a dry 
goods store ; I know Charley Savage, Howard James and 
Dennis Eagan, and knew F. P. Paterson in his life time; I 
saw Eagan, Savage and James all together a short time be- 
fore Mr. Paterson was killed; I saw them together on the 
morning of the 7th February, 1881, and Mr. Paterson was 
killed on the 8th; they were together at the Madison de- 
pot, and saw them walk up the railroad to the crossing, 
which is about 70 or 80 yards; they stopped at the rail- 
road crossing and talked together about ten minutes; this 
crossing referred to is west of the depot, about 70 or 80 
yards. 

Question—W as there any other white man present at the 
crossing where this conversation occurred between Eagan, 
Savage and James? 

Answer—There was none; Mr. Jenkins. was standing off 
where the buggy was; Eagan, Jenkins, Savage and James 
came on the train from Jacksonville that morning; the 
train was rather late arriving that morning. 
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Question—Was the crossing at the depot more public 
than the crossing where they had the conversation to which 
you deposed ? 

Answer—It was more public. 

I noticed that Savage and James had arms; each one 
had a gun in his hand as much like this one I hold in my 
hand as I ever saw ; they are called Springfield army cavy- 
alry rifles ; they are breech-loaders ; I do not know whose 
gun this is I hold in my hand; I find it in the custody of 
the sheriff, he being now present; I cannot swear that this 
gun is one of the guns I saw that morning; it resembles 
them exactly. 

Cross-examination: 

The crossing where the conversation occurred is west of 
the depot in the direction of Eagan’s house from where he 
got off the train; when the conversation broke up Eagan 
got in his buggy, he and Jenkins, and went in the direction 
of his house; Savage and James went down the railroad in 
the direction of where Savage lives. 

John B. Brinson being called and sworn on behalf of the 
State says: I reside in Madison county, Fla.; am a clerk 
in Captain Inglis’ drug store; I am acquainted with Den- 
nis Eagan, Charles Savage, Howard James, and knew Frank 
Paterson in his life time; I was at the Madison depot on 
the morning of Febrnary 7th just when the Jacksonville 
train came in; I saw Eagan, Savage and James that morn- 
ing after they got off the cars. 

Question—Did you notice anything unusual] which at- 
tracted your attention to the parties, if so, state what it 
was ? 

Answer—They each had a gun; Mr. Eagan had a double- 
barrel breech-loading shot-gun ; the guns Savage and James 
had, as well as I could see, were like the gun I see there in 
the custody of the sheriff; Mr. Eagan put his gun in Mr. 
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Tidwell’s wagon, which wagon went out towards the Ea- 
gan place where Tidwell lives; Eagan then walked up the 
railroad with James and Savage; I saw them in conversa- 
tion ; saw no one else in the conversation but Jenkins, and 
am not positive that he was; I don’t remember whether 
Jenkins walked up the railroad with them or not; the gun 
Eagan had looked to be a new gun. 

Cross-examination : 

I do not know what Eagan, James and Savage were con- 
versing about. 

Question—Did you ever see any other white man have a 
new breech-loading double-barrel shot-gun ? 

Answer—lI have. 

(Juestion—Did you ever see any other negroes have guns 
in this county ? 

Answer—I have. 

Redirect examination : 

Question—Did you ever see two negroes in this county 
get oft a train before each armed with a breech-loading 
army cavalry Springfield gun like the one now shown 
yon? 

Answer—I never did before that morning. 

Edmond Burroughs being sworn on the part of the State 
says: I live in Madison, Madison county, Fla.; I belonged 
to B. P. MeLeary before emancipation ; I have no particu- 
lar occupation ; I job about at any kind of work for a liv- 
ing. The witness was handed a _ breech-loading army 
Springfield rifle now in the custody of the sheriff, and 
asked if he knew that gun; answers Ido. Howard James 
left the gun at my house the night before Paterson was 
killed ; Charlie Savage also left a gun at my house; his 
gun was about the same length of this, but not exactly like 
this; it Ahot oftener; they stayed all night at my house 
that night; I know Savage’s gun shot oftener because I 
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have shot it before that time; it was his own gun; he had 
owned it two years or longer; there was no other guns left 
at my house at that time, nor no other time; I think the 
guns were loaded, but do not know for certain, for I did 
not examine them; the gun Savage left was a breech- 
loader ; just after the fracas commenced Charlie Savage’s 
father called at my house for the guns, and I gave them 
both to him; Savage and James had been carried to the 
jail when old man Amos Savage got the guns; Charlie 
Savage and Howard James came to my house early in the 
night before the killing of Mr. Paterson; it is about two 
miles and a half out to the Eagan place ; it is about three 
hundred yards from my house to the colored school-house ; 
that school-house is between here and Eagan’s place; the 
school-house is in sight of John L. Miller’s house ; he (Mil- 
ler) lives in the corporation, so is the school-house. 

Cross-examination : 

I reckon my house is about three-quarters of a mile from 
the court-house, but I don’t know; I live in the corpora- 
tion ; I never saw this gun until the night James left it at 
my house. 

Question—lIlow old was the gan James left at your 
house ? 

Answer—I don’t know when it was manufactured. 

Question—Is there any particular mark or make about 
the gun you have testified about as having been left at your 
house by James by which you can identity it as the same 
gun here ? 

Answer—It looks like the same gun; it has a blue barrel 
and is a new gun: it was a short gun like this; it is the 
same gun I gave to Mr. Hankins, the sheriff; [I did not 
examine the gun the night James left it at my house; I 
did not examine it the next morning. 

- Redirect examination : 
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The gun that James left at my house was a new gun; 
looked like it had never been shot, and had a blue barrel. 

S. M. Hankins sworn on the part of the State says: I 
am sheriff of Madison county, Fla., and was on the 8th 
February inst.; this gun I have in my custody I took from 
Edmond Burroughs; I think it is known as a Springfield 
cavalry army rifle; it is a breech-loader, and shoots Car- 
tridge No. 45; it was loaded when I took it from Bur- 
roughs; I took the gun on the 8th February, the day that 
Paterson was shot ; I have been handling guns since I was 
eight years old; I cannot say positively whether it had 
ever been shot or not, but from the looks of the gun I 
thought it never had; it is a new gun; when I got the gun 
‘the tallow that is used in packing new guns for shipment 
was still to be seen on the breech and muzzle of the gun ; 
from my knowledge of fire-arms I consider this a very 
deadly weapon, and one that can be fired very rapidly ; ‘T 
found some cartridges in Howard James’ coat-pocket that 
fits this gun; I found the cartridges after Paterson was 
killed; the cartridges would not fit any other gun that I 
could find; there has been five military companies here 
and the cartridges would not fit any of their guns; I ar- 
rested Savage and James after Paterson was shot; the ar- 
rest was made in the court room; when I first entered the 
court room they were standing between the table and the 
judge’s stand; Mr. Eagan was on the side of the table they 
were, and Mr. Jenkins was at the north end of the table; 
Savage and James each had a pistol in the hand at the 
time; I thought at first, from their actions, they did not 
intend to give up; I then told Savage that I had a warrant 
for him, and said I was going to arrest him; I weht ahead 
of the posse; he met me and asked me to protect him, and 
handed me his pistol; James walked across the floor for 
perhaps a minute with pistol in hand, myself and Savage 
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between him and the posse; he finally gave his pistol, I 
think to the town marshal, Mr. Pollard, who handed the 
pistol to me, and surrendered ; Savage’s pistol was a large 
British bull-dog self-cocking pistol, carried a Cartridge No, 
44; it is a fiveshooter; it is not a new pistol; the pistol 
taken from James is a small nickle-plated new five-shooter ; 
shoots No. 32 cartridges ; when I got the pistol from Sav- 
age it had but one empty shell in it, the other chambers 
were loaded ; the pistol taken from James was fully loaded, 
but had been snapped, as the pistol showed, by the inden- 
tion on the cartridge. 

Question—Do you know whether their pistols had been 
reloaded after Paterson was shot, and if so, how do you 
know it? 

Answer—Howard James said to me in the presence of 
Mr. Eagan, “ you know I did not shoot for my pistol is all 
loaded ;” he ran up to me in the excitement and said, 
“what do you want with me, I did not shoot, my pistol 
is all loaded,” and repeated this several times on the way to 
the jail; about the time we got to the jail Savage said, 
“hush, Howard, you reloaded as I did;” Howard re- 
marked, “I did not shoot ;” I said to Savage, “ one barrel 
ot your pistol is empty ;” he said, * no sir, [ shoved all the 
empty cartridges out with Mr. Eagan’s pen-holder and re- 
loaded ;’ I examined the wound in Mr. Paterson’s left 
hand ; the wound was on the finger next to the little fin- 
ger; it was shot right through; from my knowledge of 
fire-arms it was impossible for the wound to have been 
made by a ball from Savage’s pistol; I think as large a 
ball as Savage’s pistol carried it would have cut off the fin- 
ger ; the wound was a round hole through the finger, looked 
like it might have been made with a buck-shot ; Mr. Pat- 
erson had a very small finger; I don’t think the ball tore 
out on either side of the finger, but went right through the 
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finger; when I came to make the arrest there was a large 
crowd of excited people around the court-house; I placed 
a guard at the door to keep the negroes from going up 
stairs uutil 1 made the arrest; some of the negroes were 
armed ; [ saw one double-barrel gun, and some of them 
had sticks; Burk Stephens’ wife was in a wagon with a 
gun calling to the crowd to come on and show themselves as 
men ; the wagon that Burk Stephens’ wife was in was about 
twenty feet from the court-house door; I do not know 
whether that wagon left when Mr. Eagan left or not ; I did 
not see Mr. Eagan when he left; I saw a crowd running 
in the direction of the colored school-house, and Burk 
Stephens’ wagon with them; I did not see Eagan in the 
crowd ; I was about one hundred and fifty yards from the 
crowd ; there was a warrant placed in my hands for the 
arrest of Eagan that P. M. at half-past five o’clock ; I got 
to his place about or near dusk; I did not arrest him, as I 
did not find him; I searched for him; I never saw Mr. Ea- 
gan any more after the day of the killing of Paterson until 
I saw him in jail in Tallahassee. 

Cross-examination : 

Ido not know Mr. Finley ; do not know whether he was 
in the room or not; I saw in the room Mr. Pollard, C. W. 
Stevens, a negro by the name of Burk Stephens, beside Jen- 
kins, Eagan, Savage and James; when I went in to make 
the arrest, Burk Stephens was at the window on the south 
side of the house; C. W. Stevens and Pollard were on the 
north side of the house outside of the bar; I was excited 
and might have overlooked others in the house; I kept my 
eyes on Savage and James, as they had pistols drawn; Sav- 
age and James were about ten feet from where Eagan was 
standing, who was a little to the north of the centre of the 
table on the west side of the table ; Savage and James were 
about the middle of the hallway, between the table and 
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judge's stand, on the west side of the table, and to Eagan’s 
right ; they were all tacing towards me; I do not know 
whether Mr. Eagan heard the remark of Howard James 
about reloading the pistol or not. 

Redirect examination : 

The remarks of Howard James about reloading his pis- 
tol was uttered in language sufficiently loud to have been 
heard by Mr. Eagan from the position they occupied. 

Cross-examination : 

The remark was addressed to me. 

Question—Is it probable that Mr. Eagan, under the ex- 
citement of the occasion, would have heard or paid any 
attention to the remark as addressed to you unless his at- 
tention was there drawn to it ? 

Answer—I do not think he would have heard it unless 
his attention had been called to it, for he was badly excited 
at the time. 

W.R. Boyd being called and sworn in behalf of the 
State says: [am a lawyer by profession, and live in the 
town of Madison; I use asa law office a room under the 
room used as a court room, the same also. being used as a 
sheriff’s office; I was in my office on the morning of the 
8th February inst. when Frank Paterson was shot; I was 
reading at the time; I heard two shots fired in quick sue- 
cession in the court room above, and congiderable commo- 
tion of persons moving about, or appeared to be; immedi- 
ately after the firing of those two shots I heard some per- 
son in the room over head speak very loudly, saying, 
“shoot him again,” and another shot was then immedi- 
ately fired ; before the last shot was fired I jumped up out 
ot my seat, threw my book down and went directly to the 
door of the room I occupied; I think the last shot was 
tired about the time I jumped up; I am certain it was fired 
before I got to the door; I was in the act of getting up 
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when I heard the words “shoot him again ;” the door of 
my oftice that I went to is the door that opens to the street 
on the south side of the building; when I got to the door 
[saw several colored men in the street moving towards the 
entrance that leads to the stairs of the court room ; nearly 
every one was armed with a stick, and seemed to be con- 
siderably excited; I started into Judge Witherspoon’s office 
which was adjoining mine, and met him as he was descend- 
ing the steps of his office; he said, “ Boyd, run across the 
street and get a doctor, the first you meet ;” I asked him, 
“who tor?” he said, * Frank Paterson ;” he said, “ he is 
shot or killed,” I forget which, I disremember; I ran 
across the street and saw Dr. Sessions, and called to him to 
come over to the court-house ; I came immediately back ; I 
passed by a crowd of negroes in front of the court-house, all 
along in front of the building ; I suppose there must have 
been between seventy-five and one hundred negroes in front 
of the building; some of them had been sitting on my 
steps; they jumped up when the firing commenced ; [ saw 
this crowd of negroes as they commenced gathering that 
morning. 

Question—Did you see anything in connection with the 
assembling of the negroes at the court-house that morning 
before the shooting that attracted your attention ? 

Answer—I noticed particularly nearly all of them were 
armed with sticks; [ can swear that I saw Savage in the 
crowd that morning; I do not know Howard James; I did 
not see Eagan in the crowd; I saw him pass the front 
street, but did not see him go to the court-house. 

Question—Were any fire-arms exhibited by the people 
congregated in front of the court-house door, about or near 
the time of the shooting ? 

Answer—There were fire-arms exhibited soon after the 
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shooting; I saw them when I returned from across the 
street, which was five or ten minutes after the shooting. 

Question—Who had them, and what was their deport- 
ment ? 

Answer—There was a negro woman standing in a wagon 
about ten or fifteen feet from the court-house, and about 
twenty-five feet from the court-house entrance, holding in 
her hands a double-barrel shot-gun, crying out to the ne- 
groes, “to go up in to the court-house and take them men 
and not to let them take them, and not to go up with noth- 
ing, but come there and get the gun or guns,” I do not 
know which ; she told the negroes to be men and not to be 
cowards; this she repeated frequently; I went to the 
wagon and told her to put down the gun; she laid it down 
across the seat; I saw her immediately with the gun in 
her hands again exhorting them as before; this woman was 
Vine Stephens, the wife of Burk Stephens; among other 
things she said the white men would soon be there with 
their guns, now is the time; when I first saw her with the 
gun the sheriff and posse had not gone up stairs, but went 
up immediately ; when the posse came down stairs with 
the prisoners, and afterwards there were several parties try- 
ing to calm the crowd of colored people below, I for one 
said to those people that the prisoners were in the hands of 
the law, and let the law take its conrse; Mr. 8. Y. Finley, 
Judge Witherspoon, Dr. Sessions and Mr. Spradley were 
among those who made an effort to calm them; after the 
posse came, and while Finley and others were trying to 
calm the colored people, or about that time, I observed Mr. 
Eagan and General Jenkins ; if they were endeavoring to 
calm the crowd I did not observe it; Mr. Eagan remained 
but a very short time in front of the court-house ; Mr. Jen- 
kins and he started off, and the negroes crowded around 
them, and they went off together; they went off in the 
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direction of the drug store, which is in the direction of his 
house, immediately this side of the drug store; I saw him 
last still surrounded by the negroes; it is about 150 yards 
from the court-house to where I saw him last; I think 
there were fifty or sixty negroes went off with Eagan and 
Jenkins; there might not have been that many; I could 
not tell what part of the room the words came which I 
heard, “shoot him again ;” my office is under the court 
room, between the centre and east end of the court room; 
I am certain the words “ shoot him again ” was spoken be- 
fore the last fire. 

Cross-examination : 

I don’t think it was exceeding three seconds between the 
second and last fire; I heard three reports, and no more; 
I did not recognize anything else that was said in the room 
above; I did not recognize the voice; there was not any 
perceptible excitement among the negroes outside of the 
court-house before the firing commenced ; I did not notice 
any guns in the hands of the negroes that day, except the 
shot-gun the woman had; the crowd that went off with 
Eagan and Jenkins did not display any fire-arms that I 
saw; I never saw Eagan and Jenkins until immediately 
after the sheriff came down from the court room with the 
prisoners ; Eagan looked very pale; he did not speak as 
though he was much excited; he spoke to Jenkins some- 
thing about going home ; was the only words I heard him 
utter; I am not personally acquainted with Mr. Eagan; my 
acquaintance with him was not sufficiently so as to recog- 
nize his voice. 

J. B. Wiginton sworn on the part of the State says: I 
ama citizen of Madison, Madison county, Fla.;. 1 am a 
doctor of medicine; I was acquainted with Frank P. Pat. 
erson in his life time ; he is dead; he died the day of the 
shooting: I was called to see him after he was shot; the 
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call was as a physician; I found two wounds on his per- 
son ; one of those wounds was calculated to produce death ; 
it was the one two and a half inches below the right nip- 
ple; it was from the effect of this wound he died ; the other 
wound was in the left hand, but was not mortal; I think 
he lived about one hour after he was shot. 

O. F. Florrid sworn on behalf of the State says: I reside 
in the town of Madison, Madison county, Fla. ; | am a mer- 
chant; I was in the court room on the morning of the 8th 
February inst. when Frank Paterson was shot ; he was shot 
by Charles Savage; I am sure there were three shots fired ; 
I was standing up at or near the bar; there was one seat 
between me and the bar; when the shooting commenced I 
was about four feet north of the entrance of the bar: when 
the second shot was fired I had turned around and walked 
up near where the combatants were ; I suppose I was within 
five or six feet of them when the second shot was fired ; 
immediately after the second fire I heard a voice in the 
room say, “shoot him again;” this was just before che 
third fire; I did not see any person in front of me at the 
time but those three men, Savage, James and Paterson; [ 
don’t remember there being any person either on my right 
or left at the time [ heard the voice; I did not recognize’ 
the voice ; there was such an excitement in the room I can- 
not tell from what part of the room the sound of voice 
came ; [ looked around to see, but could not see or discover 
from which direction the sound of the voice came; my face 
was to the east before I looked around; there were some 
gentlemen behind me at that time, but I cannot call any 
names, neither do I know how many; I mean in the west 
end of the room. 

Question—At the time you heard the words * shoot him 
again,” was Mr. Eagan in the front or on either side of 
you ‘ , 














JANUARY TERM, 1881. 227 


Ex-parte Eagan—Statement of Case. 








Answer—I do not know where Mr. Eagan was at that 
time. 

Question—At the time you heard those words, did you 
see any one on your right or left, or in front, other than 
Savage, James and Paterson ? 

Answer—Mr. C. W. Stevens was a little to the rear on 
my left ; I did not see any one else. 

I heard the words “ shoot him again” distinctly; I am 
positive I heard the words before the last shot was fired ; 
Iam not positive which it was, James or Savage, that fired 
the last shot; I am certain James had a pistol; I saw it; 
he snapped it at me; I am under the impression he fired 
one shot; I am not certain whether it was before or after 
he snapped at me. 

Cross-examination : 

At the time I heard the first pistol fire I was standing, 
behind Bench No. 1 at the end of Bench No. 2, outside of 
the bar, as shown on diagram, at or near the point indi- 
cated by the letter F on the diagram; when I first saw Sav- 
age, Paterson and James they were about eight and a half 
feet from the first post towards the door of the court room; 
there had been but one shot. fired when I first saw them ; 
[ think it was twelve or fifteen seconds from the time the 
first shot was fired until that of the second; when the sec- 
ond shot was fired I was on Bench No. 9; at this time Mr. 
Stevens was to my rear and left; I cannot point to the 
direct point: when James snapped his pistol at me he was 
standing near Bench No. 9 east of me; at this time Savage 
was to James’ right a little to his rear; Savage was about 
No. 15 on the carpet, as well as I remember ; I am not pos- 
itive where Paterson was at this time, but think he had 
staggered and fell against the post; the second shot had 
then been fired; the third shot was fired as quick as he 
could shoot after the second; I had seen Mr. Paterson in 
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the court-room before the difficulty occurred ; he was in- 
side of the bar when I walked in the court room; I had 
not been in the room more than half a minute before the 
difficulty occurred; I saw Mr. Paterson when he left the 
bar; it was but a few seconds after he left the bar before 
the difficulty occurred ; I saw Savage and James in the 
room as I went in, but cannot say but, but am inclined to 
think were coming out of the bar, but did not pay any at- 
tention to them, and cannot say; when Mr. Paterson left 
the bar he walked east towards the door; I am not positive 
where I did see James and Savage, but think I noticed them 
in the room, but cannot say where; this was before I saw 
Paterson go out of the bar; everything was quiet when I 
went in the room; I disremember whether Mr. Eagan was 
writing or reading when I went into the room ; I cannot 
precisely locate Mr. Eagan’s position, but he was on the 
west side of the table next to the judge’s bench, can’t say, 
but think he was sitting; I did not see Mr. Eagan any 
more after my attention was attracted to the firing in the 
court room. 

Redirect examination : 

There was time enough between the second and third 
shots for me to have heard the words “ shoot him again ;” 
at the time I heard the words “ shoot him again ” there 
was great excitement and confusion in the room. 

C. 8. Church sworn on behalf of the State says: I live 
in Madison county, State of Florida; Iam acting deputy 
sheriff; I was in the court room on the morning of the 8th 
February when Frank Paterson was shot; he was shot by 
Charles Savage and Howard James, or at least they both 
shot at him; I saw Howard James shoot at him: I was 
in ten feet of him when he fired the pistol; there were 
three shots fired; the last shot was fired by Howard James: 
the second shot was fired by Charles Savage ; between the 
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second and third shots I heard a voice in the room say, 
“shoot him again ;” I then immediately drew my pistol 
and said “the man that fires the next shot I would kill 
him ;” Charles Savage and Howard James were in front of 
me; Frank Paterson was also in my front, but to the left ; 
I do not know who made the remark; I do not know 
where the words came from; there was time enough be- 
tween the second and third shots for me to hear the words 
distinctly ; I could not tell where the words came from, for 
I was watching Savage and James, expecting them to shoot 
me ; I was watching both Savage and James, and had my 
eye on thei, and if either of them spoke it I did not see 
their lips move; Mr. Densler was near me about that time, 
and some one else, I do not know who; I was not in the 
room when Savage and James were arrested by the posse ; 
Savage had went to a window to jump out, and I ran down 
out of the court-house and around under the window to 
prevent his escape; I came to the court-house with the 
posse ; I summoned them myself, and brought them to the 
court room, but I did not go in with the posse for the rea- 
son as given above. 

Cross-examination : 

When the first shot was fired I was standing near the 
first bench outside of the bar with a back to it; the first 
shot was fired by Charles Savage; Paterson and Savage 
were about four or five feet from the door of the court room 
inside when the first shot was fired ; James I suppose was 
standing ten feet from the door on the right as you come 
out inside; I cannot be exact about it; he might have been 
further or nearer; I judge him to have been about that far 
from the door; when the second shot was fired the parties 
had struggled and got a little further from the door nearer 
me, perhaps about the middle of the walk-way or aisle on 
the carpet; I was about five feet from the post next to the 
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door, between the post and bar; I will not be exact about 
it; that was my position when I heard the words “ shoot 
him again ;” James had also got near to me at the time of 
the second fire; the whole side of his face was to me; I 
could see nearly his whole face; I suppose he was between 
three and five feet from Savage at the second fire, perhaps 
further ; Savage was not exactly between Paterson and 
James at the second fire; Paterson was nearer me than Say- 
age was; I was facing to the east ; after the second fire Pat- 
erson pulled loose from Savage; Savage fell to his knees as 
Paterson pulled lvose ; I do not know what time intervened 
between the second and third shots; I would not judge it to 
have been over five seconds; it wasa short time; I saw 
Mr. Eagan before the difficulty commenced ; he was sitting 
on the opposite side of the table next to the stand; Mr. 
Paterson was armed; I saw him pull out a pistol out of 
his pocket after he fell and rose; he tried to cock it, but 
did not have sufficient strength to cock it,and did not cock 
it; the reason I suppose he did not have strength to cock 
it he was very pale, and one of his fingers was shot; he 
could not walk without support; when the first pistol 
fired Savage had his left arm around Paterson’s neck, his 
hand fast hold of Paterson’s left coat collar; Paterson, I 
think, had his right hand against Savage trying to push 
loose from him. 

Redirect examination: . 

The firing was all over before Paterson drew his pistol 
from his pocket ; I did not see any licks or blows passed 
between the combatants ; when Paterson pulled loose from 
Savage I think he jerked Savage down, as Savage in the 
fall fell towards Paterson ; from the position I saw the par- 
ties in when I first saw them in the struggle Paterson must 
have passed James before he encountered Savage. 

A. R. Spradley sworn on behalf of the State says: I live 
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in Madison county, Fla., about twenty-six miles from the 
court-house ; my occupation is that of a farmer; I was in 
Madison at the court room the morning of the 8th Febru- 
ary inst. when Frank Paterson was killed; I came to town 
that morning to bring a load of cotton and to pay my taxes; 
I had a letter for Mr. Frank Paterson, and was informed he 
was at the court-house; went over to see him; I know 
Howard James, Charles Savage and Dennis Eagan, all 
three; I saw them all that day; I first saw Savage and 
James that day on the stair steps leading up into the court 
room as I was going up to see Mr. Paterson; I had stopped 
on the platform where the steps turns and was coughing ; 
they (James and Savage) passed me while I was stopping ; 
they were going up into the court room; they were to- 
gether: I noticed as they turned up the steps from where 
I was standing coughing Savage had a pistol in his right 
hand holding it behind him under his coat tail; in about 
a minute after this 1 went up to the court room door; I 
did not go into the court room because I saw Mr. Paterson 
coming towards me when I got to the door; Mr. Paterson 
had just left the table in the bar and was coming towards 
me when I first saw him; I saw Howard James and Charles 
Savage also at that time; Savage was standing about seven 
or eight feet inside from the door, and James about ten or 
twelve feet from the door inside towards the bar; I do not 
know what they were doing there; they were just standing 
there; they were near the carpet leading to the door to the 
left or south side of the carpet; when Mr. Paterson 
got to where Savage was he (Paterson) had a paper in his 
hand ; I cannot say what was the position of the hands of 
either James or Savage were at that time; Mr. Paterson 
held out the paper he had in his hand to Savage and said, 
“the man that swore to that perjured himself ;’’ Savage 
blustered out with an oath, “damn you,” and about that 
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time he gathered hold of Paterson and fired a pistol at 
him ; Savage caught Paterson with the left hand around 
the neck and by the coat collar; that was when he fired 
the first shot; he jerked Mr. Paterson back and put the 
pistol against his breast and fired the second shot: there 
were three shots tired in all; between the second and third 
shots I heard some person say, “ shoot him again :” those 
words were spoken in the court room; I am well ac- 
quainted with Dennis Eagan, and have been ten or twelve 
years ; I was tolerable well acquainted with his voice; I 
cannot swear point blank that it was Eagan’s voice, but 
was impressed at the time that it was his voice that uttered 
the words “shoot him again ;” the voice appeared to come 
from the direction of the bar; the third shot was fired im- 
mediately after I heard the words: it was a very short 
time between the second and third shots; I reckon [ could 
have counted one, two, three, four between the shots; 1 did 
not go in the court room : [ came down stairs immediately 
after the firing, and tonnd a large crowd around the door 
of the court-house, principally colored people, and there a}- 
peared to be a good deal of excitement among them: [ saw 
one woman have a double-barrel shot-gun in her hands; I 
saw three other guns in a wagon: one of the guns in the 
wagon was a double-barre] shot-gun, the others I cannot 
describe as they were covered up with a shaw]: I only saw 
the breech of them; the woman I saw with the gun was 
standing up in the wagon where the other guns were ; she 
was telling the men around the wagon to take the guns up 
stairs and take those men out of there; I saw the wagon 
go off from that place when it left: there were forty or 
fifty went off with the wagon: Eagan and Jenkins started 
off and the wagon and crowd followed after them; they 
went by Dial’s store, which is in the direction of Eagan’s 
place from the court-house ; I saw Eagan and Jenkins as 
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they came down from the court-room; they remained but 
a very short time; they just come down and went right 
off; did not remain more than three to five minutes; at 
the time they came down there were several persons en- 
deavoring to pacify these people; Mr. Beggs and Judge 
Witherspoon I recollect, and I also was endeavoring to talk 
to several; Mr. Eagan and Jenkins did not make any effort 
to quiet the crowd, as I saw they did not stay long enough; 
I saw a great many sticks and clubs in the hands of the 
colored people around the court-house door; Eagan and 
Jenkins were afoot the last I saw of them. 

Cross-examination : 

[ cannot tell exactly how long it was between the first 
and second shots; I reckon it was about two or three sec 
onds; it was just as quick as it could be, one shot right 
after the other ; it was about four or five seconds between 
the second and third shots; when Savage said to Paterson 
“damn you,” he gathered Paterson; Paterson done noth- 
ing that I saw, except tried to shove him off; I saw Mr. 
Eagan before Mr. Paterson came out of the bar; there was 
no disturbance in the court-house before this encounter 
took place; about the time of the first fire Eagan and all 
the rest in the bar got up and advanced towards the door, 
or I think so; there might have been some left there; they 
were crowding in the aisle, so that I don’t know that all 
advanced ; this was after the first fire; I do not know that 
I saw Eagan after the first firing; the last time I saw him 
in the court he was about eight or ten feet from the table 
outside of the bar; I did not take any particular notice ; 
the second shot had been fired before he came out of the 
bar; I think he started about the time the secdnd shot 
fired; I saw Savage when he fired the second shot ; I saw 
Paterson and this man James and several others around the 
scene of the shooting at this time; I was standing on the 
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left hand side of the door on the outside facing the judge’s 
stand, leaning against the facing of the door; from the be- 
ginning of the shooting to its termination did not include 
a space of time more than seven or eight seconds; it was a 
very short time after the firing of the first shot ; there was 
much excitement and confusion in the room, but little noise 
except the shooting ; I was somewhat excited of course, but 
not much; I was not seared; I did not hear any other 
words that I can recall during the time of the shooting, 
except the words “ shoot him again.” 

Redirect examination : 

I heard other words during the shooting, but I cannot 
recall them ; the words [ heard, “shoot him again,” were 
louder than any I heard; when Savage said to Paterson, 
“damn you,” he then gathered Paterson around the neck 
with ‘his left arm ; if Paterson had struck Savage I would 
have seen it; I was looking right at them: they were close 
to me. 

Mrs. E. A. Miller sworn on the part of the State says: 
I live near the suburbs of the town of Madison, Fla., about 
three-quarters of a mile from the court-house: I am the 
wife of J. L. Miller; my residence is on the route from the 
Eagan place to town; I reside about one hundred yards 
from the colored school-house ; [ was at home on the morn- 
ing of the 8th February, 1881. 

Question—If you saw or heard anything that morning at 
the colored school-house, or near it, that attracted your at- 
tention, please state what it was, and as near as you can 
who were present ? 

Answer—My attention was attracted to the gathering of 
a large crowd of negro men at the corner of the school- 
house next to the road; they continued to gather there, 
some going up town and back again, and boy on a horse up 
to town and back again several times ; seemed to be acting 
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as a courier ; [ did not see any guns at that time; they had 
sticks and were gesticulating to each other excitedly; I 
don’t think there were less than a hundred in the crowd ; 
I noticed a wagon there and one woman and one man in 
the wagon; Mr. Eagan and another gentleman came up ina 
buggy ; it could be called a stop he made; he turned his head 
as if speaking to them, and drove on, and the whole crowd 
followed him towards town; I noticed particularly that 
nearly every one had a stick as they moved on towards 
town; the man and woman that were in the wagon 
went on with the crowd and carried the wagon with them ; 
I do not know the names of the man and woman that was 
in the wagon; I think it was ten or eleven o’clock when 
they left the school-house ; I did not notice the time par- 
ticularly ; I know Mr. Eagan well enough to know that it 
was him in the buggy; I was very much excited after 
my servant returned from towards the school-house after 
talking with some of the crowd; this servant is a colored 
woman; her name is Amelia; you mistook her name in 
the summons for her; her name was down as Milley; she 
is still at my residence; I saw Mr. Eagan again that day as 
he returned in the direction of his place; it was over an 
hour I expect after I saw him going towards town; I was 
more excited then because he came with such a crowd, and 
because of his usual direction towards his place, passing 
near my gate; there was not less than fifty, nearer one 
hundred, with him, all colored people, except one white 
man whom I took to be a United States Marshal; I did 
not notice any weapons or sticks in that crowd, but noticed 
the same wagon and the man in it, but the woman I did 
not notice; there was no other person in the wagon; Mr. 
Eagan was on foot, with a cigar in his mouth, but it was 
not lighted; the crowd and wagon were close to Eagan ; 
I did not see any weapons or sticks; the excitement was 
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high, and I did not notice ; there was a crowd going to the 
jail ; I did not know at that time that Paterson had been 
shot ; very soon after Eagan passed towards the school- 
house ; there was squads of negro men coming in from the 
direction of the school-house towards town armed with 
guns; they came in squads; I saw a squad of four on 
horseback, and a squad of three on horseback with arms, 
and a squad of four on foot with arms, and other single 
persons with arms; I don’t know how many; they were 
moving rapidly and excitedly; it was not a half hour after 
Eagan passed out of my sight until I saw the first of the 
armed colored people; they came the route Eagan went off 
on; the bulk of the crowd passed my house with Mr. Ea- 
gan going to town, and Judge Tidwell came on in the rear; 
he had a stick also; he usually walks with a stick. 

Cross-examination : 

I did not recognize the negroes that came in squads with 
arms as those that had gone out with Eagan, for I did not 
notice them individually, as they went out with him, nor 
those that came in armed, sufficiently to say whether they 
were the same or not. 

John L. Stewart sworn by the State says: [ am a Pres- 
byterian minister of the Gospel ; when at home I reside in 
Trenton, Ontario, Canada ; on the morning of the 8th Feb- 
ruary, 1881, I was at Majer John L. Miller’s; I left home 
in Canada the 9th day of December last: I first came to 
Jacksonville and remained there two weeks, and then came 
to Madison. At this point by consent, and the witness 
being an invalid, the evidence of Mrs. E. A. Miller was 
read over to witness, and he was asked if the testimony 
of Mrs. Miller is correct, and if he had heard what was 
therein stated. To which the witness replied, it is 
correct up to the time that we got the word that Mr. 
Paterson was shot; I then immediately left Major Miller’s 
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to go to Mr. Paterson, and remained with him until he 
died ; it was not more than fifteen minutes after Mr. Eagan 
passed by Major Miller’s on his way towards his place be- 
fore we heard of the shooting; I saw a few colored people 
in the morning armed with guns who went up towards 
town after the gentleman who was pointed out to me as 
Mr. Eagan; he drove through the crowd and spoke, and 
the buggy drew up a little, and the crowd filed in after 
him, and those having arms were with the crowd ; I only 
noticed a few with arms. 

Amelia Daniels sworn on behalf of the State says: I 
live at Major John Miller’s; I was living there the day 
Mr. Paterson was killed; I am cooking for Mrs. . Miller ; 
on that morning of that day I saw a crowd of colored peo- 
ple at the colored school-house ; that school-house is near 
Mr. Miller’s; I could not do my work, I got so seared ; I 
had to go and tell Mrs. Miller of it; I did not talk with 
any of them; I did not go out of the house to them; I 
saw a little boy running by the gate, and he said “the 
white people had been killing up the black people and they 
were not going to stand it any longer;” I can’t tell how 
old the boy was; he was a good sizable child; I believe 
he must have been about thirteen years old; he came right 
from the school-house; I do not know the name of the 
boy; I never saw him since: I was cleaning off the break- 
tast table when this occurred. 

Cross-examination: 

I can’t tell you how high he was; he was a good siz- 
able child; the boy was about four feet high; I had never 
seen the boy before as I know of; I am hard of hearing, 
and not so very hard neither; I do not know how old I 
am: I am not so very old. 

D. L. M. Walker sworn on behalf of the State says: I 
live about one mile from this place on the road leading to 
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Mr. Eagan’s; I was at home working in my garden the day 
that Mr. Paterson was killed; it is about one mile and a 
half from my house to Mr. Eagan’s; I know Mr. Eagan 
when I see him; I saw Mr. Eagan that morning as he was 
coming to town, him and another gentleman in a buggy; 
they passed my house about eight o’clock ; it was pretty 
early, the sun was not very high; there were several col- 
ored footmen and some three or four riding passed with 
him ; I saw him again that day; as near as I can come at 
it I think it was between eleven and twelve o'clock I saw 
him; he was going back towards his house ; he passed by 
my house; he was in a two-horse wagon; there was an- 
other white man with him, and I suppose between ten 
and fifteen colored men with him in the wagon; it was 
about as full as it could get; there was also between 40 and 
50 colored men on foot in a run trying to keep up with the 
wagon ; I did not hear any conversation by the parties that 
were with the wagon ; a short time after a colored woman 
and four or five men came along going the same way to- 
wards Mr. Eagan’s walking fast; I heard her say that 
Burk Stephens was too smart for them, they would not get 
him; she made this remark to the colored men that was 
with her; she used the remark as they passed by my house; 
[know Burk Stephens and his wife; it was his wife that 
made use of the remark | have related ; I had not seen that 
wagon before on that day that I recollect of; I took it to 
be Dennis Eagan’s own wagon; [ had seen it frequently be- 
fore that day passing my house; I did not see any arms 
with the crowd that went out with Mr. Eagan, but in 
about twenty-five or thirty minutes after Mr. Eagan passed 
my place, I suppose there was twelve or fifteen men came 
back from towards Mr. Eagan’s with guns; I took some 
of them to be some of the same men that was following 
after the wagon; some of them were riding and some of 











= 








JANUARY TERM, 1881. 239 





Ex-parte Eagan—Statement of Case. 


them were on foot; they passed by my house and went 
on towards town; they were walking pretty fast; I 
do not know where Burk Stephens was living on the 8th 
February ; | know where Burk Stephens lived last year; 
he was living on a place he contracted with Captain Inglis 
for, near what is known as the Croom place, about two and 
a half miles south of town; [ suppose the nearest route you 
could go it would be a mile and a quarter, or a mile and a 
half, from Eagan’s place; in coming from that place to 
town it would not be the nearest way to come by Eagan’s; 
when the wagon passed my house going towards Eagan’s 
they were going at full speed, between a loap and a run, 
the footmen could not keep up. 


After the preceding testimony had been filed in the Su- 
preme Court, the following witnesses were examined on 
February 25th, 1881, in open court: 


S. Y. Finley, sworn as a witness for the petitioner, testi- 
fied as follows: . 

I reside in Jacksonville; name 8. Y. Finley ; am a law- 
.yer; on the 8th of February, A. D. 1881, was in Madison, 
Madison county, Florida; was there as counsel for contes- 
tee in the contested election case of Bisbee vs. Finley ; the 
proceeding being had was taking testimony before D. Ea- 
gan, acting as Notary Public, on Tuesday the 8th Febru- 
ary, A. D. 1881; I was taking the testimony at what was 
called “ the old court-house ;” on that day one witness had 
been called by contestant’s counsel; I think I had cross- 
examined him ; the taking of testimony up to this time had 
been going on about 15 or 20 minutes ; there were present 
beside myself General Jenkins, representing Bisbee, and a 
lawyer named Stevens who was assisting me; the official 
testimony was being reduced to writing by Mr. Eagan ; 
the room in which testimony was being taken was up 
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stairs ; the position of parties during the taking of the tes- 
timony of first witness was about as follows: Mr. Kagan 
sat with his back to Judge’s bench, being between bar- 
table and bench, with face to the east and towards the 
door; General Jenkins sat at north side of bar-table to the 
left of Mr. Eagan; Mr. Stevens and I sat with backs to 
the door on the east side of the bar-table confronting Mr. 
Eagan, Stevens on my left; the first witness sat on my 
right, occupying the relative position to Mr. Eagan that 
Mr. Stevens and I did to Mr. Eagan; the diagram is cor- 
rect according to my recollection, except that Mr. Eagan 
sat a little nearer to the centre of the table; during the ex- 
amination of this witness I have a very positive impression 
that Mr. Frank Paterson was in the bar reading a docu- 
ment which I supposed was the testimony in the case taken 
the day before; Paterson sat at this time, according to my 
impression, in the rear and rather to the left of Mr. Ste- 
vens; the man, Charles Savage, was all about there, in and 
out of the bar; be (Charles Savage) was, according to my 
best impression, engaged in no duty; his testimony had 
been completed in the county the day before ; it had been 
as I understood, signed up and completed at Eagan’s house 
the night before in the country; as explanation I would 
state that on the previous day we wrote no testimony 
except as to examination as to first witness; on the 


dav before we had some talk about inconvenience of 


meeting at Mr. Eagan’s house, the matter was alluded 
to several times; before adjournment it was agreed 
that we would meet next morning in town; no partic- 
ular place was designated ; Mr. Stevens, my associate 
counsel, invited the party to take testimony at his 
office, saying that he would have a fire, and it would be 
convenient, but there was no definite place determined upon 
in town: next morning when Mr. Eagan and General Jen- 
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kins came to town they went to the court-house, not to Mr. 
Stevens’ office, and when we found them they were there ; 
Mr. Stevens and I went around there too; when we got 
there we found a great many colored people assembling 
there and around there; when we got there we went up 
stairs and found Mr. Eagan in the court room sitting about 
as marked on the diagram ; don’t know whether General 
Jenkins was there then or-not, if not he came in soon; 
General Jenkins had obtained leave to take testimony 
there, and we were proceeding to business ; there was some 
talk between Mr. Eagan and General Jenkins, some in- 
quiry as to how the witnesses were to be gotten up stairs ; 
it was suggested either by General Jenkins or Mr. Eagan 
that somebody be instructed to call witnesses as needed, and 
Mr. Eagan suggested Charles Savage as the party to per- 
form that duty; he (Savage) was there seeming to take 
great interest in the matter; it just happened that way I 
think ; there was no concert in the matter; I don’t know 
whether he called the witnesses or not; after the examina- 
tion of the first witness I can’t say positively whether an- 
other was called or not; up to that time the proceeding 
was conducted in an orderly, pleasant and a peaceable way ; 
Mr. Eagan during the examination of this witness was 
pleasant and respectful; he discharged his duty quietly ; 
there was no disorder in the room at this time; at this 
time I don’t know whether there was any disorder out- 
side of the court room or not; the proceeding was inter- 
rupted after we had examined the first witness and were 
preparing to examine the second witness ; there was an in- 
terruption and confusion produced by the firing of a pistol : 
after hearing this I looked around towards the door and 
saw Charies Savage near the door with a bright and glit- 
tering pistol in his hand, and another party very close to 
him; Savage seemed to be moving his pistol about as 
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though he was trying to get the range of the other party ; 
did not know who the other party was at the time ; I can’t 
say when I first saw them whether they were clinched or 
not ; my attention was mainly directed to Savage and his 
movements ; both of them receded from their first posi- 
tions near the door coming in the direction of us and the 
middle of the room; it appeared to me from the relative 
movements of the parties that Paterson was dodging 
around, Savage continuing to advance upon and endeavor- 
ing to get the range of his pistol upon him until he shot 
the second time; I think he shot the third time before 
Paterson fell, which was perhaps near the longitudinal cen- 
tre of the room; my back was to the door, face to table, 
when I heard first report of pistol ; there was a good deal 
of confusion, and I was a little excited myself; I hallowed 
at this man Savage and tried to get him to stop shooting ; 
I cannot repeat exactly what I said; I think I told him to 
stop shooting, and told the others to stop him ; | said this 
I think between the second and third shots, and I think 
perhaps afterwards ; I think I remained up to third shot 
within the bar, but think I had walked to the entrance of 
the bar; up to the time of the third shot I think Mr. Ea- 
gan, as well as myself, went to the entrance of the bar; | 
am not positive as to this; as to Mr. Eagan I don’t know 
whether he had gone out of the bar before the third shot 
was fired; between the first and third shots I can’t swear 
whether Mr. Eagan said anything or not ; my attention was 
directed to Savage; I can’t swear where General Jenkins 
and Mr. Eagan were relatively during this time ; General 
Jenkins I think was near the bar and inside of it ; after the 
third shot a deputy sheriff came in and confronted Savage 
and prevented his escape ; Mr. Paterson went or was taken 
down stairs ; I can’t swear as to the position of Mr. Eagan ; 
after awhile General Jenkins took his position at the end of 
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the table, and Mr. Eagan I think resumed his position 
standing up, and something was said as to going on with 
the testimony ; General Jenkins said he was ready to go 
on; Mr. Eagan said he would adjourn to his house; from 
the time I commenced to take the testimony to the time 
Mr. Paterson was taken from the room, I heard Mr. Eagan 
say or do nothing during the taking of the testimony, nor 
did I hear him say anything indicating that he had any- 
thing to do with the difficulty between Paterson and Savage 
during the taking of the testimony ; after the firing com- 
menced I cannot swear as to what was said or done by Mr. 
Eagan, because I don’t know; Mr. Eagan did not es to 
be excited ; he was very cool. 

Cross-examination : 

After the firing commenced my attention was directed to 
the combatants, particularly to Savage; the first witness’ 
name I think was Wren ; after his examination can’t say 
where he went; think he retired; I never saw him after 
that; Mr. Eagan’s position was such that he could have 
had a full view to the door where the combatants were en- 
gaged, unless there was some intervening object, and I 
know of none ; General Jenkins’ face was not exactly con- 
fronting the door; he could see the door by turning his 
head without leaving his position; Mr. Eagan was sitting 
at the table, as I described when Mr. Stevens and I entered 
the court room ; we did not go to work at once; we had a 
pleasant conversation before commencing; I don’t know 
when Mr. Paterson came in; I have a recollection of his 
coming in ; he was sitting there quietly ; would hardly have 
known he was there ; I supposed he was reading the testi- 
mony ; Savage’s appearance caused me to revert to his tes- 
timony as to Mr. C. Smith, Forrester and F. Paterson; he 
stated that Mr. Paterson stood near the polls and would 
fold two tickets in one and give them out to vote; we were 
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there taking testimony before Mr. Eagan, a Notary Public, 
under the act of Congress, in a contested election case ; my 
attention was attracted to Savage on the morning of the 8th 
on account of remarks that he made the day before; he had 
said that he expected to be kukluxed or killed ; I was im- 
pressed that he had no business there that morning; he 
was acting in a very officious and brave kind of way, and 
did not appear to be afraid as he had pretended the day 
‘before ; seeing him there I was reminded of the testimony 
that he had given the day before in regard to Mr. C. 


‘Smith, Frank Paterson and the inspectors; he had testi- 


fied the day before that on the day of the election Mr. 
Frank Paterson would stand near the poll or voting place 
and would fold ballots together and would give them to 


‘others to vote; General Jenkins chose Mr. Eagan to take 


the testimony as a Notary Public; we had had some talk 
before leaving Jacksonville in regard to taking the testi- 
mony at Mr. Eagan’s plantation ; we also talked about it 
afterwards; he seemed to regard it more convenient to the 
witnesses, and for taking care of the witnesses, to take the 
testimony at Mr. Eagan’s plantation; his (Eagan’s) house 
was about two miles from town ; I have a good deal of ex- 
perience in taking testimony in contested election cases ; I 
don’t recollect ever taking testimony in such cases at a pri- 
vate house before ; ves, sir, Mr. Stevens and I went to the 
court-house after we heard that Mr. Eagan and General 
Jenkins had gone there; we had been waiting at Mr. Ste- 
vens’ oftice where we thought the testimony would be taken, 
as Mr. Stevens had tendered it the day before; we had no 
explanation given us by Messrs. Eagan and Jenkins why 
they had concluded to take the testimony at the court- 
house instead of at Mr. Stevens’ office; we did not ask an 
explanation ; I do not know whether the second witness 
had come in the room when the firing disturbed us; T may 














JANUARY TERM, 1881. 245 








- Ex-parte Eagan—Statement of Case. 


———————— —— 











have taken the name of the witness preparatory to taking 
his testimony ; he was called I suppose, as there were no 
white witnesses there that I know of; I am not positive 
whether this second witness had come in the room; I do 
not recollect seeing him at all; my attention was entirely, 
directed to Savage ; I am not positive that Howard James 
was in the court room ; I know of a man by that name, but 
do not know him; I do not know of any colored man in 
the court room but Savage; I cannot swear to any other 
colored man in the room but Savage ; when I saw Deputy 
Sheriff Church, cannot state how close Paterson and Savage 
were together when firing commenced ; I think there were 
parties between the bar and combatants before the diffi- 
culty ended ; I think Mr. Stevens was one ; so much con- 
fusion I could not tell how long between the firing of the 
second and third shots, long enough for me to tell Savage 
to quit or stop shooting, I think; I was trying to stop af- 
fray ; cannot swear to making use of any particular expres- 
sion; the time between the first and last shots was long 
enough for Mr. Paterson in a zigzag way to stagger off 
from Savage to about the middle of the room; at or after 
the firing of the third shot Mr. Paterson fell (there might 
have been four shots); at time of last shot I think Savage 
was six or seven feet from Paterson, or thereabouts ; Sav- 
age fired deliberately ; don’t remember of Mr. Eagan saying 
anything until the talk was had about resuming the testi- 
mony ; about the time or after Paterson fell Savage was, 
as I feel positive and certain, with his face east confronting 
deputy sheriff, threatening to shoot the deputy sheriff; 
Savage afterwards sauntered around to where Mr. Eagan 
was, and between him and the window, north window; a 
short time after the firing, and after we were shut up in the 
room, I ordered Savage to surrender to the sheriff; cannot 
say that Mr. Eagan spoke at all; he was quite cool; I 
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know of no conversation between him and Savage after the 
firing ; we were all pretty close together behind the bar 
I think after firing commenced ; when I hallowed at Savage 
I‘did it aloud so that all present could hear it ; no one asked 
him to surrender as I know of but myself; I did not see 
any arms among the colored people when we went up in 
the court room that morning; Savage’s expression about 
“‘kuklux ” and being shot made out at Mr. Eagan’s plan- 
tation the day before was in the presence of us all; Mr. 
Kagan made no reply to it that I know of. 

‘Direct examination resumed : 

‘I don’t know what Mr. Paterson said; I did not ap- 
proach him at all; I saw him fall as though he was killed ; 
when the sheriff and his posse came in I got out of the 
réom ; I have not read the testimony taken at Madison; I 
think that Mr. Stevens went to Mr. Paterson after he fell ; 
I cannot testify to anything that Mr. Paterson said. 

H. Jenkins, Jr., sworn as a witness for the petitioner, 
testified as follows: 

‘Tam a lawyer, and reside in Jacksonville ; I was in Mad- 
ison on the 8th day of February representing Mr. Bisbee 
before Dennis Eagan, Notary Public, in the contested elec- 
tion case of Bisbee vs. Finley: I secured the court room 
by note to the sheriff: I found Mr. Eagan in the court 
room with Mr. Finley and Mr. Stevens when I went there, 
near the table at the west end of the room; I proceeded to get 
ready ; Mr. Eagan took his seat on the west side of the 
table facing towards the door; Mr. Finley and Stevens sat 
fronting him on the opposite side of the table, Stevens on 
Finley’s left; I was at the north end of the table facing it 
lengthwise; I asked Eagan to get Savage to call the wit- 
nésses as they were wanted; we examined one witness 
whose name I! do not recall; another had been called and 
taken his seat, and I was about to interrogate him when I 




















JANUARY TERM, 1881. 247 








Ex-parte Eagan—Statement of Case. 








heard a few words ina high tone of voice or voices, and 
quickly a violent scuffle; I looked and saw two men scuf- 
fling together in conflict, very near to the door, and with 
the utmost rapidity heard two shots in succession; after 
the second shot was fired one of the parties turned his face 
towards me, his back had been towards me; I think he be- 
gan to turn when the first shot was fired, because it struck 
me he was hit; after the second shot he fell, recovered him- 
self quickly, and went out of my sight, and out of the room; 
after the firing very soon I saw Finley and Eagan very near 
the seats they had been occupying; I don’t recollect that 
any one was outside of the bar who had been there before ; 
I remember that Mr. Finley said, “ stop!” or “ stop there !” 
or words to that effect ; that was as I recollect after the 
shots were fired; I remained inside of the bar during the 
shooting ; all remained inside of the bar; can’t say that I 
recollect Stevens leaving: during the shooting I think I 
was about six feet from Eagan; I don’t remeniber being 
separated from Eagan more than that distance ; I did not 
hear him say anything; if he had spoken in a loud tone of 
voice I think I could and would have heard him; I did not 
hear Mr. Eagan during the shooting make any such excla- 
mation as “ shoot him again,” or anything like it; I don’t 
think it would have been possible for him to have spoken 
them so as to have been heard in the room below, and I 
have not heard them ; the negroes around the court-house 
were witnesses ; they had been summoned or rather notified 
to attend ; they were quiet ; saw nothing otherwise ; every- 
thing was very quiet and peaceable in the court room ; 
nothing indicated violence in the room or outside prior to 
the difficulty ; after the shooting | saw Savage retreating 
before a white man who had a pistol in his hand; Savage 
came back to the west end of the room where we were, 
talking and explaining about the shooting ; some one locked 
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the door, and for a few moments Eagan and the counsel in 
the case and the white man I saw Savage retreating before 
remained in the room until the door was opened by the 
sheriff ; when Savage was retreating he had a pistol in his 
hand; a posse of armed men were with the sheriff, Han- 
kins, and advanced towards Savage ; the sheriff seized and 
called upon him to surrender, which he seemed reluctant to 
do; Mr. Eagan turned to me and said, “ he should surren- 
der ;” I said, “ yes,” and Eagan told Savage to surrender, 
asking the sheriff at the same time to protect the prisoner 
against violence, which the sherift said he would do, and 
Savage submitted ; Eagan and I followed the posse out of 
the room and went down into the street ; the witnesses and 
Mr. Finley and others were there gathered around, some 
were expressing fears for the prisoners, and we moved down 
towards the jail and the way leading out to Eagan’s plan- 
tation; there appeared to be a good deal of excitement in 
town; I saw white men coming out the stores, some with 
guns; the general look of things indicated trouble ; no at- 
tacks however were made that I saw; no guns were fired ; 
about this time I spoke to Albert Willard, one of the 
guards of the prisoners then, though not one of the origi- 
nal posse, he told me then of Patersen’s dying condition, or 
of his being mortally wounded ; Eagan and [| then went out 
to the plantation ; Savage said, when he came back to the 
west end of the room, that Paterson had * jumped” him 
and struck him, and that he had to * shoot him to save his 
life,” or words to that effect; this statement he made im- 
mediately after the shooting took place; I did not see the 
first witness examined in the room at the time the shoot- 
ing commenced ; I did not see him leave the room before 
the shooting; I do not remember seeing either of the wit- 
nesses during that day after the shooting began ; they may 
have been in my presence during that time; I did not know 
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them personally; besides Savage and James I do not remem- 
ber seeing any colored person in the room after the difficulty 
commenced that day ; from the commencement of the diffi- 
culty to the end of the firing the persons in the room were 
Eagan, Finley, Stevens, Savage, James, second witness, 
name not known, Paterson, a man whose name was said to 
be Church, and that he was a deputy sheriff, and myself ; 
I don’t recollect seeing the second witness after my atten- 
tion was called from his examination to the parties in diff- 
culty ; the difficulty started late in the forenoon, I think 
about eleven o'clock ; I had been in the court room about 
three-quarters of an hour before difficulty commenced ; I 
saw no shot fired ; I heard two; I sprung to my feet at the 
first shot ; the relative position of combatants at first shot 
was thus: Paterson was between myselt and Savage, facing 
Savage with his back towards me; at first shot they were 
close, can’t tell exactly how far apart; at the first shot, 
when [ first saw them, can’t say whether Savage had hold 
of Paterson ; can’t say whether one had hold of the other , 
they were in violent motion, and appeared to have hold of 
each other; I did not see any blow struck by either; I 
saw no arms in the hands of either at the time of first shot ; 
the second followed first shot almost immediately ; I think 
not more than a second or two intervening ; the position of 
combatants at second shot was about the same; as to the 
room at first shot Paterson turned partially and quietly to- 
wards the end of the room where I was so that I could see 
his full face, and his manner and motion indicated that the 
shot had taken effect: at the second shot the parties were 
not so near together as at first; the distance had increased 
by Paterson moving backwards ; I think they did not have 
hold of each other at the second shot ; they were apart not 
more than two feet, perhaps three, difficult to tell exact 
distance from where I was; when second shot fired Pater- 
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son staggered to the floor; don’t think he fell prone; think 
he recovered before he actually fell upon the floor ; at that 
instant I did not see Howard James; as Paterson stag- 
gered and fell to the floor I do not recollect hearing a third 
shot ; I was startled at that time, but not what you would 
call excited; my attention at that time was drawn partic- 
ularly to what was going on between the combatants, par- 
ticularly to Paterson, because I thought he was hit; be- 
tween firing of second shot and Paterson falling the only 
words I heard was Mr. Finley’s exclamation, which was at 
the time of the second shot or immediately thereafter, his 
exclamation was: “Stop! Stop there !” he used the word 
“stop” and other words with it ; don’t remember exactly 
what they were; with my attention fixed on combatants 
if there had been a third pistol fired about the time Pater- 
son was falling I think it very probable that it would have 
attracted my attention ; I may have heard it and have for- 

gotten it; I can’t recail hearing third shot; I first saw 
Howard James after firing coming towards west end of 
room where I was, I think in company with Savage : this 
was about a minute or a minute and a half after second 
shot; there was some loud talk between Savage and deputy 
sheriff before Savage retreated to the end of the room 
where I was, which lengthened the time of coming back 
somewhat ; it was possibly not more than a minute; can’t 
recall exactly where James was when I first saw him after 
second firing : I think he came down the aisle with Savage ; 

my best recollection is that James when I first saw him 
was about half way between my position and where second 
shot was fired. Witness referring to diagram says: It is 
possible that James might have been in the aisle and I not 
have seen him, as my direct line of vision from my position 
to the point where the shooting was (as shown by diagram) 
would not strike the eye; I was north of the aisle ; James 
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was armed when I saw him immediately after the shooting ; 
he had his pistol out ; the sort of pistol he had I do not 
know ; it was a revolver; don’t know whether it was new 
or old, or its pattern or make; when Savage and James 
were coming towards the bar they were very near each 
other; don’t remember which was in front; I think the 
deputy sheriff had taken his seat between Savage and 
James and the door; when I saw them approach Savage 
and James came to the south end of the table, [ being at 
the north ; Savage and James were about six or seven feet 
from Mr. Eagan; I did not hear any conversation between 
Savage and James and Mr. Eagan at that time; I heard 
Savage’s remark about shooting which seemed to be ad- 
dressed generally to all of us; during the firing I did not 
speak ; I did not have time to take in the situation, and 
said nothing; if I did I don’t recollect it ; during the firing, 
or at its close, there was in the bar no one else as I recollect 
except Mr. Finley and Mr. Eagan and myself; I think 
there was no one between me and the combatants opposite 
during the firing and up to its close; I did not notice any 
one inside of the bar between myself and combatants dur- 
ing the firing ; after the shooting was over Mr. Eagan and 
I went down in the street, the posse having preceded us; 
there were below then about 30 or 40 colored people whom 
I took to be witnesses; they were considerably excited ; 
the witnesses were brought there at my request to be ex- 
amined in behalf of contestant in the contested election case 
of Bisbee vs. Finley ; they were the same witnesses I un- 
derstood who had been notified to and had assembled at 
Mr. Eagan’s plantation for examination the day before, and 
word of the change was given them when the change was 
made in the place of taking testimony ; I think there were 
about thirty at Mr. Eagan’s the day before; I did not 
count them; I do not know who was the direct messenger 
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to summon them; it was understood in Jacksonville that 
Savage was to take charge of that matter, and he came up 
to Madison when I did for that purpose on Sunday night 
the 6th of February, as I recollect; we arrived at Mr. Ea- 
gan’s plantation at almost five o’clock next morning ; don’t 
think the sun was up when we arrived at Madison; com- 
menced taking testimony on the 7th about 11 o’clock, and 
continued taking it all day ; I examined nobody. but Say- 
age that day ; when I came out of the court room I did not 
notice a wagon; when we got some distance from the 
court-house, about 300 yards, I saw wagon in front of Liv- 
ingston’s store; [ remember some of the colored people 
asked Mr. Eagan and myself to get into wagon and ride 
out to his plantation, which we declined to do, saying we 
would walk; I think I saw the same wagon at the place 
where we first found the witnesses assembled in the morn- 
ing at what I supposed was the edge of the town, some dis- 
tance from the court-house; I don’t know who had it in 
charge when [ first saw it; when I saw it the second time 
it was in charge of a man who I understood was named 
Burk Stephens, a colored woman being with him in the 
wagon ; Burk Stephens was a witness in the contested elec- 
tion case; his wife was not; don’t recollect seeing any arms 
in the wagon, except one double-barrelled gun; I have an 
impression that when I got into the wagon about three- 
quarters of a mile out of town, on the way to Mr. Eagan’s 
plantation, there was a gun in the bottom of the wagon that 
interfered with the comfort of my feet ; there was but one 
in the wagon ; can’t state positively whether it was a double 
or single-barrelled gun; think it was a double-barrelled 
gun; the wagon after I got into it went to Mr. Eagan’s 
plantation, stopped there at the front gate, Mr. Eagan and 
I got out, and the wagon was driven off on the road; I 
saw it going from the front gate, about 20 or 30 yards, as 
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we went into the gate; from the statement of Mr. Eagan 
I know the wagon belonged to Burk Stephens ; this state- 
ment was made last evening since my testimony taken 
then I asked him about it; I left Mr. Eagan’s plantation 
to take testimony on the morning of the 8th, betwen 9 and 
10 o’clock; at the edge of the town, where I first saw wit- 
nesses and the wagon, there were about 50 or 60 persons, 
all sizes included, men, women and children; I did not no- 
tice any excitement among the white people of the town 
until after the killing of Mr. Paterson; toward the attor- 
neys taking the testimony and the counsel representing the 
parties everything was pleasant and courteous ; previous to 
shooting I noticed no excitement among the colored people ; 
at the edge of the town where I met the witnesses first in 
the morning there was a long building which I understood 
was a school-house ; Mr. Eagan spoke to me about getting 
the building for taking the testimony ; when we got nearly 
to the building I saw the heads of children, and Mr. Eagan 
remarked there was a school in session there ; of the 50 or 
60 persons there I can’t say how many were women and 
children ; can’t say what proportion of them; when the 
colored people were notified of change of place of examina- 
tion to town I do not think any place was stated to them ; 
I think the court-house was alluded to as the place in their 
presence at which the examination might be had; when 
Mr. Eagan and I drove past the school-house there was 
hardly any stop; there was some little conversation about 
the taking of the testimony in town, and the conversation 
narrated as occurring between Mr. Eagan and myself; I 
had not given these persons instructions to meet at this 
particular place, and don’t think that Mr. Eagan had; I 
have been informed that Burk Stephens lives about two 
miles from Mr. Eagan, on the same road beyond from 
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town ; I learned the facts as to place of residence of Burk 
Stephens from Mr. Eagan last evening. 


On the 26th day of February the court made an order 
discharging the petitioner as follows: 


The testimony taken in this case having been heretofore 
submitted to the court by counsel for both the petitioner 
and the State without argument, and the same having been 
read by the court, and the matters contained therein hav- 
ing been duly and maturely considered, it seems to the 
court now here that there is not sufficient evidence to war- 
rant the detention of the said petitioner, Dennis Eagan, in 
the custody of the sheriff; it is therefore considered and or 
dered by the court that the said petitioner be and he is dis- 
charged from custody, and it is further considered and or- 
dered that the costs herein incurred in the prosecution of 
this matter be taxed against the State of Florida. 











DECISIONS 


SUPREME COURT OF FLORIDA. 
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Tue State oF FLORIDA EX REL. CuRIsTIAN A. HAtezy, 
PLAINTIFF, vs. GusTAVE STARK, RESPONDENT. 


1. An act vesting discretion in the owners of one-half of the bonds of a 

city and twenty of its residents, by which they can dissolve the ex- 

isting corporation having an elective system of government organ- 

ized under an act creating a uniform system of municipal govern. 

ment, and re-incorporate the municipality with another and differ- 

ent form of government, under which the principal officers are ap- 

pointed by the Governor, is unconstitntioual. The power and duty 

of the Legislature under the Constitution is limited to the estab- 
lishment of a uniform system. 

2. Where the legislative intent is that the whole of a statute shall 
operate to accomplish an evident end and purpose, if that portion 
of the act providing for the accomplishment of the final purpose 
is unconstitutional, the dependent and initiatory provisions of the 
act must fall also. Where an act provides for the dissolution and 
re-incorporatiou of a municipality. and it is clear that the dissolu- 
tion is authorized only as a step looking to and a,foundation for 
the re-incorporation, if that portion which provides for the re-in- 
corporation is unconstitutional, the whole act must fail. 


The facts are stated in the opinion. 
R. B. Archibald and H. Bisbee, Jr., for Relator. 
The relator respectfully submits that the statute of 1881 
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(Chapter 3316, Laws of Florida,) is in conflict with the 
Constitution, on the following grounds: 

First. While cities and towns may be classified accord- 
ing to the number of inhabitants or voters, new classes can- 
not be created and classified according to peculiar condi- 
tions. If so, each town and city in the State might be 
‘under a different charter. The statute is virtually a local 
or special law (applicable to Fernandina alone) as much so 
as the statute of Ohio referred to in 17 Fla. Rep., 468. It 
is in conflict with Section 21, Article 4, Constitution of 
Florida, which provides that “the Legislature shall estab- 
lish a uniform system of county, township and municipal 
government.” 

Second. Sections 2 and 5 of the act leave it optional with 
half the bond-holders and twenty persons whether the stat- 
ute shall go into operation or not, 85 Penn. State, 401; 
17 Fla., 268 ; 83 I[Il., 585. 

Third. The re-incorporation under said act may be com 
pulsory, which is unconstitutional unless by direct legisla- 
tive action. 29 Mich., 457; 24 Mich., 44; 18 Am. Rep., 
109: 1 Dillon, Mun. Corp., 95; note, Sec. 22, Art. 4, Const. 
Fla. 

Fourth. Section 8 of said act provides for the appoint- 
ment by the Mayor of a Marshal, City Clerk and Treasurer 
contrary to See. 27, Art. 4, Const. Fla. 

Fifth. The said act provides for the appointment by the 
Governor of municipal officers, who are to make and ad- 
minister the local laws. 24 Mich., 44; Secs. 27, 17 and 
18. Art. 4, Const. of Fla.; Cvooley’s Const. Lim., 4th Ed., 
pages 228, 229, 230, 43, 44; Sec. IV., 281, 212, 282, note ; 
1 Dillon, Mun. Corp., 82, 85. 

Sixth. If any part of the act is unconstitutional, all other 
parts dependent upon and connected therewith must fall 
-with it. The Legislature evidently intended the act as a 
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whole, as all parts are necessary to carry out their manifest 
design. Chief-Justice Waite, in Allen vs. City of Louisi- 
ana, Cent. Law Journal, No. 6, Vol. 12, page 137. 

Seventh. Cities and towns coming under the operation 
of this act are declared to be “ provisional municipalities,” 
but the whole act taken together provides for a permanent 
city government, the officers of which are to be perpetually 
appointed by the Governor. 


H. J. Baker and Cockrell ¢ Walker, for Respondent. 


It was not the intention of the Legislature, by the act in 
question, to create a new and permanent class of municipali- 
ties differing from the others in the State among other 
things in the matter of appointment of officers, &c., but 
merely to provide a provisional and temporary government 
by means of which to wind up and facilitate the adjustment 
of the bonded debts of such cities as may now or hereafter 
forfeit their charters under its provisions ; only such cities as _ 
have passed under the operation of the law, and been dis- 
solved, can be subject to this provisional system ; hence the 
only class to which the system is applied arises upon the 
dissolution and repeal of the charter of a city under this 
act. 

The constitutional provision that the Legislature shall 
establish a uniform system of municipal government would 
apply only when the system established was intended to be 
permanent, and could not with reason be held strictly ap- 
plicable, whereas in this case the design of the Legislature 
is rather to provide for the protection of citizens and the 
credit of the State against fraudulent cones, and the 
system provided provisional. 

However we claim for the provisional system that it is 
uniform in its application to the dissolved classes of cities 
for which it was provided, and that such class will neces- 
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sarily have to pass under it or remain unincorporated so 
long as their bonded debt stands unprovided for. 

Our Supreme Court construes our Constitution as not to 
prohibit a classification of municipal corporations under 
systems differing, provided the corporations of the same 
class should possess the same powers and be subject to the 
same restrictions. McConihe er re/. vs. McMurray, 17 
Fla., p. 270. 

It is claimed by defendants that the act violates two 
fundamental maxims of republican government—lst, that 
government exists by the consent of the governed ; 2d, that 
taxation and representation go together. 

The court cannot declare an act unconstitutional solely 
because it is supposed to violate some political rights of 
citizens, uniess it can be shown that such rights are guar- 
anteed or protected by the Constitution. Cooley’s Consti- 
tutional Limitations, p. 164. 

The courts are not the guardians of the people’s rights, 
unless as those secured by the Constitution. Nor are the 
courts authorized to declare a statute void because it ap- 
pears to violate fundamental principles of republican gov- 
ernment, unless such principles are placed beyond encroach- 
ment by the Constitution. Cooley’s Constitutional Limita- 
tions, pp. 168 and 169. 

In the case of the People vs. Mahoney, 13 Mich., 500, 
where the Metropolitan Police Act of Detroit was under re- 
view, (a board appointed by the Legislature, vacancies to be 
filled by the Governor,) the court said: “ Besides specitic 
objections to the act as opposed to provisions of the Consti- 
tution the counsel for respondents attack it on generul prin- 
ciples, and especially because violating fundamental prin- 
ciples of our system, that government exists by the consent 
of the governed; that taxation and representation go to- 
gether ; that taxation under this act is really in the hands 
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of a board, a body in the choice of which the people of 
Detroit had no choice. Held, they were represented in the 
Legislature which passed the act,and had the same propor- 
tionate voice there as other municipalities throughout the 
State, all of which receive trom that body the power of local 
government. They were represented in that body when the 
present Police Board was appointed by it, and the Gover. 
nor, who is to fill vacancies, will be chosen by the people at 
large, including that city,” &. The court concludes by 
saying: * We cannot be with propriety asked to declare 
an act void on such general objections.” People vs. Ma- 
honey, 13 Michigan, 500; Cooley Constitutional Lim., p, 
170; Wynehamer vs. People, 13 N. Y., 429; Pensow vs, 
Mayor of Albany, 24 Barb., 256; People vs. Draper, 15th 
N. Y.; People vs. Fisher, 24 Wend., 220; Tennessee Rep., 
B. J. Lea 2, Memphis Case. 

In case of Leurhman vs. Taxing District, &c., B. J. Lea 
2, the Taxing District appointed by Governor had taxing 
power. In answer to argument of taxation without repre- 
sentation the court said the Legislature was representation 
enough. B. J. Lea 2, Tennessee Rep., Memphis Case. 

An act of the Legislature ought not to be declared void 
unless the violation of the Constitution is so manifest as to 
leave no room tor reasonable doubt. Com. vs. Smith, 4 
Binn., 117; Wellingham vs. Petitioners, 16 Pick., 95 ; 
Sharpless vs. Mayor, 9 Harris, 147; Speer vs. School Diree- 
tors, 14 Wright, 158; Erie R. R. vs. Casey, 2 Casey, 287 ; 
Penn. R. R. vs. Rebletts, P. F. Smith, 16, 164. 

The court ought never to declare a statute void unless 
the nullity and invalidity in its judgment is placed beyond 
a reasonable doubt. A reasonable doubt must be solved in 
favor of the legislative action and the act sustained. Coo- 
ley’s Constitutional Limitations, pages 181 and 182. 

The court cannot examine questions as expedient or inex- 
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pedient, as politic or impolitic. Considerations of this sort 
must be addressed to the Legislature. 

Questions of policy cannot be considered here. Chase, 
Ch. J., in License Tax Cases, 5 Wall., 469. 

Where therefore a part of a statute may be unconstitu- 
tional, that fact would not authorize the court to declare 
the remainder void also, unless all the provisions are so 
connected in subject-matter that one cannot stand without 
the other. Cooley’s Constitutional Limitations, p. 177. 

Nor are courts at liberty to declare an act void because 
in their opinion it is opposed to a spirit supposed to pervade 
the Constitution, not expressed in words. Cooley’s Constitu- 
tional Limitations, pages 171, 172; People vs. Fisher, 24 
Wendell, 220; State vs. Staten, 6 Cold., 233; 15 N. Y., 
$91. 

The act of February 24, 1881, was not intended by the 
Legislature as a whole. The first four sections repeal ab- 
solutely, and in such condition, without corporate exist- 
ence, the Legislature provides the cities may remain, unless 
or until people of the district prefer to come under the sys- 
tem provided for such class of cities. They can reorganize 
under no other system while in such condition. 

Will the court grant the information, conceding the title 
of the respondents to be invalid, if it would result in the 
suspension of a municipal government in the city? 4 
Vroom, 195; 11 Vroom, 123. 

In declaring a statutory provision unconstitutional, the 
court will strike out the unconstitutional part and enforce 
the residue, though it be a part of the same section, and 
even of the same sentence. 2 Peters, 526; 46 N. Y., 68; 
5 Gray, 482; 2 Gray, 84; 7 Cal.,97; 40 Ala., 77; 29 Ala., 
572; 4 Wheaton, 122; 3 A. K. Marshall, 76; Cooley’s 
Const. Lim., 214; 20 Ohio, 173. 

The Legislature unquestionably has plenary power to dis- 
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solve corporations. Mewervellen vs. Garnet, 102, U. S. 
511; Cooley’s Const., 4th Ed., 232-8, m. p., 192-3; Coo- 
ley’s Lim., 195, m. p. 160; 200, 3-4, m. p. 165, 168. 

A complete answer to the argument of Democratic max- 
ims. Cooley’s Lim., 205-6, m. p. 169-70; 53 Ala., 5938; 
15 Mich., 500; 15 N. Y., 547. 

Legislation presumed by the courts constitutional, except 
in cases admitting of no reasonable doubt. Fletcher vs. 
Peck, 6 Cranch, 87; Morris vs. People, 3 Denio, 381 ; Dee- 
amp vs. Eveland, 19 Barbour, 81; Clark vs. People, 26 
Wendell, 593 ; 58 Ala., 596. 

If the office, the duties of which were usurped, had no 
legal existence, it would follow no usurpation was estab. 
lished. People vs. Draper, 15 N. Y., 532; High on Ex. 
Rem. See. 695; People vs. Carpenter, 24 New York, 86. 


Mr. JusticE Westcott delivered the opinion of the 
court. 


This is an information in the nature of a quo warranto, 
the relator, Haley, claiming the right to hold and exercise 
the powers and franchises of the office of Mayor of Fer- 
nandina as against the respondent, Stark, who now holds 
and executes the said office as he, Haley, relates, unlawfully 
and without legal warrant or authority. 

On the 4th day of April, A. D. 1881, at an election held 
in pursuance of law, Haley was elected to the office of 
Mayor. He qualified and entered upon its duties. This 
election was held under a municipal, corporate organization 
had under the general act providing for the incorporation 
of cities and towns, which was then in force. On the 24th 
of February, A. D. 1881, the Legislature passed an act en- 
titled “ An act to repeal and dissolve municipal corpora 
tions under certain circumstances, and to provide the man- 
ner in which such cities may become re-incorporated ;” 
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Chapter 3316, Laws. Under its provisions the respondent, 
Stark, was appointed Mayor of the city of Fernandina, and, 
after qualifying, entered upon the discharge of the duties of 
the office. The relator insists that this act dissolving the 
old corporation and creating the new one, under which re- 
spondent was appointed, is unconstitutional; while the re- 
spondent maintains that the act is within the constitutional 
power of the Legislature, and that his title to the office is 
legal. It is thus apparent that the question here involved 
is the constitutionality of the act mentioned. 

The act provides for a dissolution of municipal corpora- 
tions having a bonded indebtedness, the bonds to be passed due 
and unpaid, a fund for their payment not having been pro- 
vided, in the manner following: On the written application 
of the holders or owners, or their agents, of one-half of the 
unpaid bonds of the city to the Judge of the Circuit Court 
of the Circuit in which the city is situated, accompanied 
with satisfactory evidence that the city is prima facie 
bonded, and that the bonds “ are passed due and unpaid 
and for which a fund for their payment has not been pro- 
vided, it shall be his duty to make a certificate of such 
facts, and cause the said application, proofs and certificates 
to be filed and recorded in the office of the Clerk of the Cir- 
cuit Court for the county in which the city is situated.” 
On the presentation of a certified copy of this certificate to 
the Governor of the State, he is to issue a proclamation de- 
claring that the charter of the city is repealed and the cor- 
poration dissolved. The act then provides for the incorpo- 
ration of such dissolved corporation, which is to be had in 
the manner following: On the petition of twenty or more 
persons residing within the limits of the city thus dis- 
solved, it is made the duty of the Governor to appoint a 
Mayor and five Aldermen, residents of such city. They 
are to hold their offices for two years, and in case of va- 
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eancy the office is to be filled by the Governor. The mu- 
nicipal corporation thus organized is called a provisional 
municipality, but it is in fact a permanent government. 
Its boundaries are to be the same as those of the dissolved 
corporation, and it is to have all the powers of the antece- 
dent corporation so far as they existed under the act estab- 
lishing a uniform system of municipal government, and its 
amendments. Under this new organization, the Mayor and 
Aldermen appoint the City Marshal and Clerk, who is to 
act as Treasurer. Each of these officers is required to give 
bond. The Mayor and Aldermen are authorized to com- 
promise and settle the existing indebtedness of the defunct 
corporation, having authority to issue bonds for that pur- 
pose, and there is an appropriation of one-half of one per 
cent. of the revenue of the city authorized by law to the 
payment of this debt. 

Upon the County Commissioners of the county is de- 
volved the duty to hear and determine applications for the 
correction of assessments of property, and the Tax Collec- 
tor of the county is made the Collector for the city. 

Under the existing system of municipal government ap- 
plicable to all cities, and which was the system obtaining in 
the city of Fernandina and all municipalities having 300 
registered voters at the passage of this act, the Mayor, the 
Marshal, City Clerk, Treasurer, Assessor and Collector of 
Taxes are elected by the people for the term of one year, and 
while the Aldermen are elected for two years, one-half are 
elected each year with a term of office of two years, one- 
half of the old board thus holding over each year. 

If the present act is effective, it is thus seen that we have 
two essentially different kinds of municipal government op- 
erating in cities of the same class, as fixed by the original 
act and its amendments creating the system. In one the 
officers are appointed and hold their offices for two years. 
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In the other, except as to Aldermen, they are elected and 
hold their offices for one year, and as to the Board of Al- 
dermen they are essentially different in their organizations, 
in that, under the one system they hold for two years each 
from the same date, while in the other one-half go out each 
year. 

In view of the plainest deductions and conclusions which 
follow the application of a simple, honest judgment to these 
facts, can it be said that that is a uniform system of munici- 
pal government in which such plain differences may exist 
in cities in the same situation and the same class? Can it 
be said that a uniform system of municipal government is 
established by this legislation? On the contrary, it is plain 
that the Legislature by its action, instead of establishing a 
uniform system of government for cities having a bonded 
debt, past due, for which payment has not been provided, 
places it within the discretion of the holders of one-half of 
the city’s bonds and twenty persons residing within its lim- 
its, to fix the character of its government, to say whether 
its Mayor and Aldermen, its Marshal, its Clerk, its Treas- 
urer, shall be elected by the people or appointed by the 
Governor, and whether the assessment and collection of its 
revenue shall be done by its own officers or by officers of 
the county in which the municipality may be situated. 

The Constitution, which is a limitation upon the powers 
of the Legislature, not a grant of powers to it, provides 
that “the Legislature shall establish a uniform system of 
county, township and municipal government,” and any ac- 
tion of that department of the government which destroys 
the uniformity of a pre-existing system, and permits and 
authorizes, in cities similarly situated, systems of govern- 
ment differing essentially in the manner of the selection of 
officers, their terms of office, and the manner of the assess- 
ment and collection of revenue, cannot be sustained. There 
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may be ten cities in the precise situation of the city of Fer- 
nandina, with reference to population, to indebtedness and 
in all other respects, and yet, dependent upon the action of 
one-half of its bond-holders and twenty residents, five of them 
may continue under the elective system of municipal govern- 
ment and four of them, through the action of some of their 
creditors and residents, may adopt the system of appoint- 
ment by the Governor. 

The Legislature instead of establishing a uniform system 
of municipal government leaves it to the discretion of 
twenty residents and one-half of the bond creditors of cor- 
porations to fix the character of the government. The 
Legislature must so act as to itself establish, first, a system 
of municipal government ; and, second, the system must be 
a uniform system. The Constitution limits its power as 
well as fixes its duty in this respect in plain and unmistak- 
able terms. 

We see no necessity for elaborating these propositions. 
The authorities, so far as they have any application to: the 
questions determined here, sustain without exception the 
conclusion we reach, and we are without the least doubt in 
the premises. 

The only other matter which we deem it necessary to 
consider, is the proposition that while such portions of the 
act as provide for the reorganization of the municipality 
may be unconstitutional, that part which authorizes the 
dissolution may be effective. This question we must con- 
sider, because upon its solution depends the right of the 
party claiming title under the general act for the incorpora- 
tion of cities, and under the act regulating proceedings in 
quo warranto, (Chapter 1874, Laws,) we must determine the 
right of the claimant here, and so enter judgment. 

The rule, as announced by Judge Cooley and established 
by the authorities, is: “If astatute attempts to accomplish 
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two or more objects, and is void as to one, it may still be in 
every respect complete and valid as to the other. But if 
its purpose is to accomplish a single object only, and some 
of its provisions are void, the whole must fail unless suffi- 
eient remains to effect the object without the aid of the in- 
valid portion. And if they are so mutually connected with 
and dependent on each other, as conditions, considerations 
or compensations for each other, as to warrant the belief 
that the Legislature intended them as a whole, and if all 
could not be carried into effect, the Legislature would not 
pass the residue independently ; then, if some parts are un: 
constitutional, all the provisions which are thus dependent 
must fall with them.” Can we give this act effect as an act 
to dissolve municipal corporations? Is such a conclusion 
consistent with the legislative intent? The title of the act 
shows its purpose to be to dissolve and to re-incorporate. 
A general statute (Chapter 3317, Laws,) passed at the same 
session of the Legislature with this act, provides a general 
method by which municipal corporations may surrender 
their franchises. That method is by a favorable vote of 
two-thirds of the voters voting at an election called to de- 
termine that question. The dissolution provided for here 
in the statute being considered is but a condition precedent, 
and a means by which a reorganization was to be rendered 
necessary. 

The legislative intent here was to give to cities indebted 
in the manner stated in the act a new form of municipal 
government with peculiar and special powers, by which 
they might compromise and settle their debts. The disso- 
lution was provided for simply as a method by which to 
reach that end. It was not the purpose to dissolve if the 
reorganization was not to be had. The power to dissolve 
was given simply as an initiatory step to the contem- 
plated reorganization, and if the reorganization in the man- 
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ner provided cannot be had, then those provisions of the 
law, which are in the statute simply as a means and method 
to accomplish this primary purpose of the act, must fall 
also. The whole of this act must fall ‘unless the portion 
not opposed to the Constitution can stand by itself,” and 
it is evident “that, in the legislative intent, it was not 
to be controlled or modified in its construction and effect 
by the part which is void.” 

Our conclusion is that the entire act must fall. In what 
we have said it must be understood that we do not decide 
or hold that the Legislature can, under the Constitution, 
authorize the holders of one-half of the bonds of an indebted 
corporation to dissolve such corporation ; nor do we mean 
to say that the act, stripped of the discretion vested in the 
bondholders, would be constitutional. We decide the pre- 
cise case before us—nothing more. We say that even if 
such power exists, it is here so exercised that it cannot be 
given effect and operation. 

Judgment of ouster against the respondent. 








Tue STATE OF FLORIDA EX REL. RICHARD JORDAN vs. T. 
E. Buckman, RESPONDENT. 


1. Where the language of a Constitution or statute is clear, plain and 
without ambiguity, effect must be given to it accordingly. 


2. A conviction of petty larceny disqualifies a person from voting in 
this State. 


This isa writ of mandamus brought against the respond- 
ent, as Clerk of the Circuit Court of Duval county, to com- 
pel him to restore Jordan’s name to the registration list of 
that county, from which it had been erased by the County 
Commissioners, or to register his name thereon. The alter- 
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native writ shows that Jordan’s name was erased and he de- 
nied the right to vote at the election in 1880, because he 
had, previously in the same year, been tried before a Justice 
of the Peace, and found guilty by a jury, of a charge of lar- 
ceny of property of less value than five dollars, and sen- 
tenced by the Justice of the Peace to pay a fine of ten cents 
and costs. 

The respondent moved to quash the writ on the follow- 
ing grounds: 

1. The writ shows that the said Jordan has been duly 
convicted, adjudged and sentenced guilty of the crime of 
larceny by a court of competent jurisdiction in the State of 
Florida. 

2. The writ does not show that the said Jordan is entitled 
in law to have his name restored to the registration list of 
Duval county. 


George P. Raney, for the motion. 
H. Bisbee, Jr., contra. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The relator in this case was convicted of petty larceny, as 
defined by the statute controlling the subject. This convic- 
tion was had through a prosecution before a Justice of the 
Peace, according to statutory regulations, and not “ on pre- 
sentment and indicument by a grand jury.” Upon applica- 
tion made after this conviction to the Clerk of the Circuit 
Court in the county in which he resided (Duval), and in 
which he was entitled to register, if his conviction of petty 
larceny did not destroy that right, he was denied registra- 
tion upon the ground that, under the Constitution and laws 
of this State, his conviction of petty larceny did destroy his 
right to vote. 
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The relator, while admitting his conviction of the crime 
stated, affirms that a conviction of petty larceny does not 
disqnalify him, and seeks, at the hands of this court, a per- 
emptory writ directing the Clerk to place his name on the 
registration list. The question here, therefore, is whether, 
in this State, a conviction of petty larceny, in a trial before 
a Justice of the Peace, disqualifies the person so convicted 
from voting. The clauses of the Constitution and statutes 
controlling the subject are as follows: Section 8 of the 
“Declaration of Rights” provides “that no person shall 
be tried for a capital or otherwise infamous crime, except 
in cases of impeachment, and in cases of the militia when 
in active service in time of war, or which the State may 
keep, with the consent of Congress, in time of peace, and 
in cases of petty larceny under the regulation of the Legis- 
lature, unless on presentment and indictment by a grand 
jury.” 

Section 23, Article IV., provides that no person “ con- 
victed of bribery, forgery, perjury, larceny or other high 
crime, unless restored to civil rights, shall be permitted to 
serve on juries.” 

Section 2, Article XIV.: “ No person under guardian- 
ship, non compos mentis or insane, shall be qualified to vote 
at any election; nor shall any person convicted of felony be 
qualified to vote at any election, unless restored to civil 
rights.” 

Section 4, Article XIV.: “The Legislature shall have 
power, and shall enact the necessary laws to exclude from 
every office of honor, power, trust or profit, civil or mili- 
tary, within the State, and from the right of suffrage, all 
persons convicted of bribery, perjury, larceny or of infamous 
crime,” and the Legislature, in 1868, enacted that “ persons 
hereafter convicted of felony, bribery, perjury, larceny, or 
other infamous crime, shall not be entitled to vote.” Section 
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6, Chapter 1625, Laws. The Legislature has also attached 
to the crime of petty larceny a punishment which makes 
it a misdemeanor, the Legislature having enacted that only 
those crimes punished by imprisonment in the State Peni- 
tentiary are felonies, and petty larceny is not thus pun- 
ished. 

In view of these sections of the Constitution, and these 
statutory provisions, we think the plain and clear result is 
that a person convicted of petty larceny is not a qualified 
elector in this State. The term “ larceny,” as used in all 
of these sections, embraces petty larceny, and petty lar- 
ceny, so far as its nature is defined by the Constitution, is, 
under section 8 of the Declaration of Rights, an “ infamous 
crime.” In our judgment,a resort to the first and simplest 
rule of construction, which is, that when the language of a 
constitution or statute is clear, plain and without ambig- 
uity, ettect must be given to it accordingly, is all that is 
necessary. The language being clear and plain, there is no 
uncertainty to be explained. The Legislature may, or may 
not, under this Constitution, so legislate as to annex to petty 
larceny the punishment of a misdemeanor, but neither such 
a statute, nor any other which the Legislature might pass, 
can disconnect from it that punishment which the Consti- 
tution makes it the duty of the Legislature to annex to it, 
which is disqualitication to vote. 

The writ is quashed. 








BensaMIn R. Pirt, PuarytirF mn Error, vs. W. J. 
Acosta, DEFENDANT IN ERROR. 


1. Under a contract for building a house, payments periodical except 
the last, for which the owner was to give the builder his note due 
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in six months after completion of the building, one furnishing ma- 
terial to the builder having filed a lien cannot maintain a suit 
against the owner to enforce it before the expiration of the six 
months, though the owner refuse to give the note to the party 
claiming a lien. 

2. In such case the party having a lien upon the building cannot exact 
a note payable to himself, 


3. Where, by the contract for building, payment is to be made by note 
due in six months after completion, and party refuses to give the 
note, the present right of action is for damages for the breach of 
the contract, and this cannot be maintained by a person not a party 
to the contract, but who seeks to enforce a lien upon the building 
contracted for. The latter can maintain suit to enforce his lien 
only after the expiration of the credit mentioned. 


Writ of Error to the Cireuit Court tor Escambia 
county. 

Plaintiff in error, who was plaintiff below, furnished ma- 
terial to the extent of 3265.03, with which Pickard, one of 
the defendants below, constructed a house for defendant, 
Acosta,on Acosta’s land. The house was completed about 
the 1st May, 1879. On the 12th June, 1879, plaintiff in 
error began this suit against both Acosta and Pickard, al- 
leging the foregoing facts, and that he had fixed the liabil. 
ity of Acosta and of the land, in the manner prescribed by 
the mechanics’ lien law. Pickard did not appear, and a 
default was entered against him. Acosta appeared and 
pleaded. Demurrers to all of the pleas except the first 
were sustained. The first plea denied merely “that any 
balance to be paid by this defendant (Acosta) to the said 
Pickard was * * * at the time of the institution of 
this suit, due and payable and collectable by either the said 
Pickard or the plaintiff, or by any one, from this defendant.” 
Plaintiff took issue upon this plea. All the other allega- 
tions of the declaration not being denied were admitted, 
and the issue made by the above plea and the joinder of 
issue thereon was the only one at the trial. Upon this 
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issue the plaintiff was allowed to prove, in addition to the 
facts admitted by the pleadings, that the house was built 
by Pickard under a written contract with Acosta, by which 
the building was to be paid for by instalments, the last two 
hundred dollars when the house should be completed and 
delivered, “ by note on six months time without interest,” 
&e. That before the house was completed Acosta, upon 
notification that Pitt had furnished the materials, agreed 
with Pickard, Pitt consenting, to give the note for $200 to 
Pitt. That upon the completion of the house, Acosta owed 
Pickard $200 on the contract and $58 for extra work on the 
building. He paid $25, and Pickard agreed to give him a 
release in full, if he would give Pitt the note for $200, which 
he agreed todo. That Pitt called upon him a day or two 
afterwards and asked him for the note. 

Plaintiff offered, but was not allowed, to prove that when 
he called upon Acosta, Acosta refused:to give him the note 
for $200 at six months, but offered to give him one for 
$150 at the same time. That Pitt refused the latter and 
immediately filed his lien, and gave the statutory notice to 
Acosta ; and that Acosta had never paid him nor given him 
the note for $200. 

Acosta demurred to the evidence, the demurrer was sus- 
tained, and judgment rendered for him, and Pitt prosecutes 
this writ of error to reverse the judgment, assigning as error 
the refusal to admit the testimony offered and the sustain- 
ing of the demurrer tu the evidence. 


W. A. Blount for Plaintiff in Error. 


The question presented is whether or not Pitt, at the in- 
stitution of the suit, had a present right of action against 
Acosta, under the mechanics’ lien law. This question is re- 
solvable into two others. 
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1. Did Pickard have, at the institution of the suit, a pres- 
sent right of action against Acosta; and 

2. Had, at that time, such right been transferred to 
Pitt? 

1. Plaintiff in error contends that Pickard then had two 
present rights of action against Acosta. The agreement to 
give and to receive the note had been broken by Acosta, 
and the breach gave Pickard an immediate right to sue. 

a. Upon the contract for the contract price. Lutz vs. 
Ry., 3 E. D. Smith, (N. Y., C. P.,) 621. 

Indebtedness by reason of non-payment of the contract 
price is admitted. An indebtedness would, in the absence 
of an express agreement to give time, become due and pay- 
able at once upon a full rendition of the agreed service. 
The service had been performed, but Acosta had the right 
to postpone the time of payment by giving a note. The 
extension of the credit was upon the condition that the 
note should be given,and upon a refusal to perform the con- 
dition, the indebtedness remained due and payable. 

Acosta had the privilege of paying in cash or by note. 
He refused to give the note and thus elected to pay cash. 
He could not withdraw this election, and Pickard had a 
right to sue immediately for non-payment of the cash. 
Rugg vs. Weir, 16 C. B., N. 8., 477. 

I am aware of certain old English authorities which 
hold, in the analogous case of a sale of goods, that an agree- 
ment that payment may be made by note, is an agreement 
for a credit till the agreed maturity of the note, and that, 
even if the note be not given, no action for the price of the 
goods lies until the time when the note would have ma- 
tured, had it been given. I am not aware, however, that 
these authorities have been followed in this country, and 
the reasoning upon which they are based is entirely techni- 
‘al and is unsatisfactory, giving, as it does, to the breaker 
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of the contract, immunity from action for the price of the 
goods which he has received, and extending to him the same 
credit whether he keeps or breaks his contract by giving 
or refusing to givethe note. Acosta, by his refusal, refused 
to perform the condition upon which present payment, im- 
plied by law, could be made future payment, and therefore 
Pickard had an immediate right of action for the failure to 
make present payment. 

6. For damages fora refusal to give the note. Hanna 
vs. Mills, 21 Wend., 90; Rinehart vs. Olewine, 5 W. & S., 
157 ; Hutchinson vs. Reid, 3 Camp., 329. 

In which action the damages would be precisely the same 
as in an action for the unpaid contract price, i. ¢., the face of 
the note which should have been given. Hanna vs. Mills 
and Rinehart vs. Olewine, supra. 

This right of action would mature at once upon the refusal 
to give the note, and consequently had matured at the be- 
ginning of this suit. 

2. (a). The court below and the defendant in error denied 
the existence of a right of action in Pickard on the contract 
until the maturity of the note which should have been 
given, and therefore the question as to the transferability 
of such right did not arise. Had it arisen there could have 
been but an affirmative answer, for the admission of a right 
of action in Pickard on the contract for the agreed price, is 
an admission of the right in Pitt, for the primary object of 
the statute, so far as it confers rights upon the material 
man, is to transfer to him the right of the contractor to en- 
force payment from the owner under the contract. 

(4). The defendant below admitted Pickard’s right of ac- 
tion for Acesta’s refusal to give the note, but denied that 
such right passed to Pitt by the service of the notice upon 
Acosta; upon the theory, evidently, that this was a breach 
of an obligation outside of the contrac , and that Pitt could 
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acquire only righ:s arising from a breach of the contract by 
Acosta. But the agreement to give the note was a part of 
the contract. The refusal to give it was a breach of the 
only part of the contract that remained to be performed by 
Acosta. Pickard had performed all of his contracr. It 
was payment only in which Pitt was interested, and the 
service of the notice transferred to him Pickard’s right to 
bring suit in case of non-payment in the contract made. 

But even were the contract to give the note a substitu- 
tionary contract, the right to sue for a breach of it would 
pass to Pitt. 

The proceeding to transfer the liability of the owner from 
the coniractor to the material man is a garnishment pro- 
ceeding. Ferguson vs. Buck, 4 E. D. Smith; Cahoon vs. 
Levy, 6 Cal., 295 ; McAlpine vs. Duncan, 16 ib., 127. The 
only difference, I apprehend, between this and a garnish- 
ment proceeding is, that the service of the writ of garnish- 
ment subroga‘es the plaintiff to all rights which the de- 
fendant may have to enforce in the present or future any 
contractual liability of the garnishee, and the service of the 
statutory notice only subrogates the material man to such 
rights of action, present or future, as the contractor may 
have against the owner for any default in his obligations 
arising from the contract for the construction, or from the 
construction, of the building for which the materials have 
been turnished. The character of the rights is not differ- 
ent, but in the latter case they are limited by the relation 
which they must bear to the subject-matter of the contract, 
express or implied, between the owner and contractor, for 
the erection or repair of the structure. But, within the 
scope of this relation, the subrogation of the material man, 
after service of the statutory notice, is as complete as the 
subrogation of the plaintiff in garnishment, after service of 
the writ of garnishment. The garnishment binds all in- 
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debtedness of the garnishee to the defendant, whether aris- 
ing from an original or a substituted obligation, and the 
service of the material man’s notice binds all indebtedness 
from the owner to the contractor, arising out of the con- 
tract, or service, of building, whether the indebtedness at 
the moment of the service of the notice, has accrued from a 
breach of the original contract between the owner and con- 
tractor, or from the breach of a substituted obligation. 
Whether the obligation be original or substituted, the basis 
of the indebtedness is the erection or repair of the building 
for which the material man has furnished materials. If 
the indebtedness for such erection or repair still exists at 
the time of the service of the notice, then the notice binds 
it, no matter what form it may have taken as between the 
owner and contractor. The material man has no concern 
in the form of action which the contractor has against the 
owner. He is only concerned to know that a right of ac- 
tion, ex contractu, arising out of the construction of the 
building, exists in the contractor against the owner. 

Were it otherwise the owner and contractor might at any 
time, by changing the form of contract, although the in- 
debteness still remained, divest the material man of all 
right against the owner or his property. After the indebt- 
edness exists, the material man’s right to subject it to his 
claim can be extinguished only by payment or release be- 
fore the service of his notice. 

If Pickard’s right vf immediate action for the refusal to 
give the note did not pass to Pitt, but Pickard’s right of 
action upon the contract, at the maturity of the note agreed 
to be given and received, did pass to Pitt, as was admitted 
by defendant below ; then, after the service of the notice, 
one right of action existed in Pitt and one in Pickard. 
Both these rights of action, however, arose from the same 
cause, and judgment obtained upon one would extinguish 
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the other. Pickard might very readily obtain judgment 
upon his before the expiration of six months, and the judg- 
ment would be pleadable in bar to Pitt’s action when 
brought. So would a payment to Pickard of his right of 
action, or a release thereof by him. Were this true, then 
the owner and contractor would be able to modify or de- 
stroy the rights of the material man, even after the service 
of the notice ; and were it not true, the owner could be 
made to pay the indebtedness twice—once to Pitt and once 
to Pickard. 

The court will repudiate any doctrine which requires it 
to admit such consequences as the legitimate results there- 
of. 

But, even if the plaintiff in error was not entitled to a 
judgment for the $200, yet he was entitled toa judgment for 
$33. Pickard establishes an indebtedness at the completion 
of the building of $258—$25 was paid before Pitt gave no- 
tice to Acosta, and excluding the $200, which was to be 
covered by note, there still remained $33, which was due 
and payable at the beginning of the suit, and for which 
judgment should have been rendered. 

The foregoing argument covers all the assignments of 
error, for if the theory of the plaintiff in error that the re- 
fusal of Acosta to give the note gave a present right of ae- 
tion to Pickard which had passed to Pitt at the institution 
of the suit be correct, then the evidence to establish such 
refusal should have been admitted and the demurrer to the 
evidence overruled. 


E. A. Perry for Defendant in Error. 


The court did err in sustaining objections to 9th, 10th, 
11th and 12th interrogatories to Pickard, and his answers 
thereto. They were irrelevant, for they in no wise tended 
to prove plaintiff’s side of the issue ; i. ¢., that if there was » 
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any balance at any time to be paid by defendant, that it 
was due and payable and collectable on the 12th day of 
June, 1879. 

They were incompetent. A parol promise by Acosta to 
make a note to Pitt would have been void under the Statute 
of Frauds. Phillipson Mechanics’ Liens, $213. Cites Me- 
Donald vs. Dodge, 10 Wis., 106. And such parol promise 
could not be the ground of any action. Pike vs. Irwin, 1 
Sanford, N° Y., 14. 

Much less would evidence that Acosta promised to give 
to Pitt evidence by a promissory note that a certain bal- 
ance would be due, payable and collectable six months from 
the Ist of May, 1879, be evidence that such balance was due 
and payable and collectable one month and twelve days from 
the Ist of May, 1879. 

The same as above can be said as to the court’s excluding 
the proffered testimony of Pitt. 

Clearly the first and second assignments show no error. 

Nor did the court err in sustaining the demurrer. 

The plaintiff’s evidence not only did not sustain his side 
of the issue, 7. e., did not show that any balance at any time 
to be paid by Acosta to Pickard was due and payable and 
collectable at the time of the institution of the suit, but it 
showed conclusively the reverse. 

The contract, which was part of the plaintift’s evidence, 
expressly shows that any such balance was to be on a credit 
of six months. 

Pickard himself could not have enforced the payment of 
such balance until the same by the contract became collect- 
able. Pitt, between whom and Acosta there was no priv- 
ity, certainly could not exact from Acosta what his con- 
tractor could not exact. 

“ Owner cannot be required by sub-contractor to make 
payment until the moneys become payable by the terms of 
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his contract.” Phillips on Mechanics’ Lien, $209; Pendle- 
burg vs. Meade, 1 E. D. Smith, N. Y.,728; Cronk vs. Whit- 
taker, ib., 647; Trustees of Wylly Aenduny vs. Sanford, 17 
Fla., 162. 

If there was any right of action, either in Pickard as con- 
tractor, or in Pitt as sub-contractor vs. Acosta, clearly un- 
der the contract and the evidence introduced and proffered, 
it was not an action for any unpaid balance of the contract 
price; for that was to run for four and one-half months 
after the time of the commencement of this action—but 
probably an action for specific performance, or for damages 
for non-performance. 

It was not a case of election, as in Rugg vs. Weir, 16 C. 
B., N. S., 477. Acosta could not have foreed Pickard to 
take cash instead of six month’s note, for such election was 
not given by the contract. 

Acosta might have been sued on the 12th day of June, 
or before, for breach of his special agreement to give a note, 
and it would have rested with the jury to fix the damages 
arising from that breach, but he could not be sued for any 
balance for which he had only contracted to give a six 
month's note, until the credit expired. Mussen vs. Price, 
4th East, 147. ‘Goods sold and delivered upon an agree- 
ment to be paid for by a present bill payable at a future 
day, does not create a present debt.” Hoskins vs. Dupe- 
roy, 9th East, 498. 

But there was no issue before the court that involved 
any question of breach of the contract, and the court and 
the jury could only try, and admit testimony pertinent to, 
the issue made by the pleadings. An issue could not be im- 
provised by the court. 

The issue was not whether any damages for necncl of 
contract or any amount of work extra the contract was due 
at the time of the institution of the suit, but whether “ any 
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balance under the contract” was at that time due, payable 
and collectable. 

As to the manner in which the demurrer to the evidence 
was interposed, and the court’s proceedings thereupon, no 
point is made in plaintiff’s assignment of error, and under 
rule 8 of this court, those proceedings need not be exam- 
ined, 

But the court below had before it the case of Hinote vs. 
Simpson & Co., 17 Fla., 444, and the proper practice, as 
there indicated, seems to have been strictly pursued. The 
judgment of the court below should be affirmed with 
costs. 


Tue Curer-Justice delivered the opinion of the court. 


The liability of Acosta to Pickard was, under the origi- 
nal contract, to pay him by a note at six months. The 
money was not to be paid until after six months. Pitt did 
not by furnishing Pickard the materials to build a house 
for Acosta, and filing his lien, acquire a right under the 
contract to compel Acosta to give /im the note, nor did 
Pitt acquire a present right to sue Acosta for the money by 
reason of a breach of the contract by the refusal to give the 
note to Pickard. Pitt had no right of action against 
Acosta on the contract. 

By virtue of his lien, he had under the statute a right to 
the money, to be paid when it would become due, by the 
terms of the contract, and to collect it out of the property. 
Chapter 3042, Laws 1877. 

When the lien attached, and Acosta had notice of it, he 
could not satisfy Pitt’s lien by giving his note to Pickard, 
yet this would have been a compliance with his contract, 
and no action could have been maintained by Pitt upon the 
contract. Pitt’s suit was brought to enforce his lien to the 
extent of the amount due, or to become due, from Acosta. 

















. JUNE TERM, 1881. 281 








Pitt v. Acosta—Opinion of Court. 








With the contract he had no concern, except as it fixed the 
time of payment and the amount. Pitt was therefore not 
entitled to a note, nor does he sue to compel the giving of 
a note according to the terms of the contract. 

The convention of the parties after notice of the lien, as 
shown by the testimony, did not change the status, nor did 
the unexecuted naked agreement that the note should be 
given by Acosta to Pitt for the $200 at six months give a 
right of action recoverable under his declaration in this 
proceeding to enforce a furnisher’s lien. If there arose any 
present right of action by Pitt against Acosta, it was not 
by virtue of the original contract but under the new agree- 
ment, but this is not the subject of this suit. The verbal 
promise of Acosta to give a note to Pitt instead of Pickard, 
thus paying so much of Pickard’s debt to Pitt, leaves the 
parties in statu quo. This new agreement, and the consider- 
ation and compromise leading to it, were at most evidence 
of the amount unpaid and to be paid on the original con- 
tract and the extent of the lien. Pitt suffers nothing by 
failing to get the note. His lien, if valid, authorizes him 
to enforce it against the property within twelve months 
after the expiration of the credit, and his security mean- 
time is good. 

It is insisted that the defendant having refused to give 
the note to Pitt, he has a present right of action to sue for 
the money. But none of the authorities cited warrant this 
conclusion. There was no election reserved in the contract 
to pay the money or give a note, the contract calling on 
defendant to give his note to Pickard. Pickard was the 
only party entitled to sue for damages for the refusal to 
give the note (the only breach), and he was perhaps es- 
topped by the filing of the lien and notice to defendant 
thereof. For authorities sustaining the foregoing position 
reference is made to the briefs of counsel on both sides. 
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The plaintiff, in conclusion, claims that even if he was 
not entitled to a judgment for $200, yet he was entitled to 
a judgment for $33, because Pickard’s testimony establishes 
an indebtedness at the completion of the building amount- 
ing to $258, $25 of which was paid before Pitt gave notice 
to Acosta, and excluding the $200, covered by the note, 
there still remained $33 due and payable at the beginning 
of the suit, and for which judgment should have been given 
in plaintiff’s favor. 

It is true that Pickard states the amount due him at 
$258 on account of extra work, &c., but at the conferences 
of the parties it appears Acosta claimed certain deductions 
on account of defects in the building, and the amount was 
compromised at $225, of which $25 was paid to mechanics 
before the lien of the plaintiff attached, and there is noth- 
ing in the evidence to show that this compromise was not 
just. All the testimony given was on the part of plaintiff. 

The result is, that the testimony offered failed to show a 
present right of action against the defendant, Acosta. The 
testimony of the plaintiff was properly refused, and the 
demurrer to all the evidence offered by the plaintiff should 
be, as it was, sustained. 

The judgment is affirmed. 





BensaMin F. TrpweEtt, APPELLANT, vs. Ropert M. WIth. 
ERSPOON, APPELLEE. 


1. That a paper purporting to be a copy of a summons served by the 
sheriff was not a true copy of the original on which a return of 
service was made, is not good ground of motion to dismiss the suit, 
but only to set aside the return of service, if the defect or variance 
is material. 


2. A sheriff’s retyrn of due service of a summons in the manner pre- 
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scribed by law is conclusive as to jurisdiction of parties, unless the 
same is impeached by satisfactory evidence. 

. Where an attorney appears ‘‘ specially, not waiving the right to take 
advantage of errors and defects in the summons, or to move for a 
dismissal of the cause on account thereof,”’ this is not a genera! 
appearance waiving the very defects indicated. 

. Where a clerk has entered defendant’s appearance by an attorney, 
and the attorney testifies that he did not authorize such entry, 
which statement is not contradicted, the clerk’s memorandum can- 
not bind the attorney or the party. 

. Where a default is entered for want of a plea, and there is sufficient 
cause shown for setting it aside and granting leave to plead, and an 
order is made to plead instanter, if the time allowed is not suffi- 
cient, application should be made to the court to enlarge the time. 
The judgment of the attorney that more time is necessary is no 
legal excuse for non-compliance with the order. 

. The neglect of an attorney to file a plea under a rule of court fixing the 
time of pleading, should not operate to the prejudice of the party 
on his application to set aside a second default, upon his tendering 
a good plea and an affidavit of merits with a sworn statement show- 
ing that he is without fault, especially where the neglect of the at- 
torney was not such as to give a right of action against him for 
negligence. 

The neglect of an attorney to prepare and file a plea, caused by his 
being summoned toa distant place on account of the serious illness 
of his wife, even though he might have made arrangements with 
another attorney to prepare it, or might have notified his client, 
yet did not do so because of his anxiety for his family, is not such 
neglect as should operate to the prejudice of his client. 

While the granting or refusal of an application to open a default for 
not pleading is in the sound discretion of the court, yet this dis- 
cretion is the subject of review on appeal. 


The taking of original records or papers from the clerk’s office by 
attorneys without leave of the court is reprehensible, and should 
not be permitted by the clerk. 


Appeal from the Circuit Court for Madison county. 
The facts of the case are stated in the opinion. 


J. N. Stripling for Appellant. 
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F’. W. Pope for Appellee. 
Tue CureEr-JusticeE delivered the opinion of the court. 


Witherspoon commenced suit against Tidwell for libel 
and slander; summons was issued June 25, 1880, and not 
served ; an alias was issued July 20, returnable at August 
rule day, and served July 21; an entry was made July 29 
by the clerk that the defendant appeared by E. M. Cheney, 
his attorney ; July 31, Mr. Cheney entered his appearance 
in writing “ specially, it being understood that defendant 
does not waive the right to take advantage of errors and 
defects in the summons issued in said cause and in the ser- 
vice thereof, or to move for a dismissal ;” for these causes, 
September 6, default was entered for not pleading. 

At October Term, 1880, Cheney, for defendant, made a 
motion to dismiss the suit on the ground that the copy of 
alias summons served was not a copy of the summons on 
which the sheriff had returned served. The copy read to 
the court was dated July 20, returnable at July rule day. 
Mr. Cheney also read his affidavit that he had not entered 
or authorized the entry of his appearance for defendant on 
July 29th, but had only appeared specially July 31 accord- 
ing to the written appearance on file, and did not know 
until after default was entered that the docket showed an 
entry of his general appearance. There was no question 
raised that the copy of the alias summons read was the 
copy served, except by the sheriff’s return on the alias that 
he had served a copy thereof on defendant ; but it was not 
proved that the copy presented was the paper served by 
the sheriff on the defendant. The court denied the motion 
to dismiss the suit on the 20th of October in term time, but 
opened the default and defendant was allowed to plead, 
provided he plead instanter, upon payment of costs. De- 
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fendant not having filed a plea, a second judgment by de- 
fault was entered by the clerk November 1, 1880. 

December 20, 1880, defendant filed his petition to open 
the second default, stating on oath that he had employed 
Mr. Cheney as his attorney, and placed the matter of his 
defence in his hands; that Mr. Cheney returned to his 
home in Jacksonville, promising to prepare and send the 
plea by mail forthwith to be filed under the order of the 
court; that not hearing from Mr. Cheney he wrote him 
several times inquiring the cause of the delay, at which de- 
lay he was surprised until he afterward learned that his 
said attorney had been summoned to go to New York by 
telegraph on account of the severe illness of his wife, of 
which facts he was not informed until the day of filing his 
petition; and that he had a just and valid defence to the 
action, and that the delay was not caused by his own 
neglect. 

On the hearing of the petition to open the said second 
default the affidavit of Mr. Cheney was filed, stating that 
he took the papers in the case to Jacksonville for the pur- 
pose of preparing a plea forthwith, but soon after, on the 
25th of October, and before he had completed drawing up 
the plea, he was summoned to New York on account of the 
dangerous sickness of his wife, and for that reason he at 
once left all his business and went to New York, and the 
plea had not been completed so as to be filed immediately 
as he had intended, and no other attorney in Jacksonville 
was intormed of the said matters of defence, and he had no 
time to explain them to another attorney before his depar- 
ture, and had hoped to return very soon, but had been un- 
able to return until the 19th of December, when he found 
letters from Mr. Tidwell informing him of the default, &e. ; 
that the delay had been caused by circumstances beyond 
his own contro] and without intent to delay proceedings, 
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and that defendant was not responsible for it. Deponent 
further says that in his opinion defendant has a valid and 
sufficient defence on the merits. With this affidavit was 
tendered a plea alleging a former suit for the same cause of 
action, a trial, verdict and judgment for defendant thereon, 
and also plea of not guilty to the first two counts, duly 
sworn to by the defendant. 

The plaintiff tiled an affidavit of his attorney’s giving 
a history of the vause and alleging delays by the defendant 
and his attorney, the defendant also being an attorney-at- 
law. 

The court refused to open the second default and allow 
the defendant’s plea, and an inquest and assessment of 
damages was had and judgment rendered in favor of the 
plaintiff and against defendant. 

The appellant assigns for error the ruling of the court in 
refusing to dismiss the suit for irregularities in the service 
of summons, and in refusing to open the default and allow 
the defendant's plea to be filed. 

There was no error in refusing to dismiss the suit on the 
ground of a mistake in the copy of summons delivered to 
defendant, the original being regular and the sherift’s re- 
turn showing proper service. The appropriate motion was 
to set aside the service on showing a material mistake in the 
copy served. The plaintiff then could have his pluries 
writ. 

The original with the return being regular the record 
showed jurisdiction of parties. If it had been shown to 
the satisfaction of the court that due service had not been 
made, the court would have set aside the return. We do 
not think the evidence offered was sutticient to impeach the 
return of due service. Nobody on oath identified the copy 
presented as the paper served by the sheriff, though its 
identity was not disputed. 
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As to the entry of Mr. Cheney’s appearance for the de- 
fendant, it is shown by his affidavit, and not denied, that 
he had not entered or authorized the entry of his appear- 
ance on the 29th July. Having entered his appearance 
July 31, for the special purpose of objecting to defects in 
the process, he cannot be held to have waived such defects 
by this special appearance. Standley vs. Arnow, 13 Fla., 
361. If the court treated this appearance as a general ap- 
pearance it was error. Under the circumstances here dis- 
closed it would have been the proper practice to open the 
first default and give the defendant time to prepare his 
pleas. The declaration as it then stood, the third count not 
having been struck out, showed the necessity of some time 
and skill to plead, assuming that the defendant had deferred 
the preparation of his plea on account of the supposed de- 
fects in the summons. 

The taking of the original papers from Madison Clerk’s 
office to Jacksonville was reprehensible. No attorney has 
any right to take original records and papers from the 
Clerk’s office, and the Clerk has no right to permit it to be 
done, whatever the common practice may have been, unless 
by special order of the Judge. 

The neglect to tile a plea in due time was not attributable 
to any fault of the defendant. He employed an attorney, 
and expected, as the record shows, that his plea would be 
prepared and mailed to him immediately. He was not re- 
sponsible for the absence of the papers from the court- 
house, or for the delay in pleading, nor does it appear that 
he knew of the absence of the papers. Relying upon his 
attorney he was not necessarily guilty of negligence by rea- 
son of being himselfan attorney. On the contrary he wrote 
repeatedly to his attorney to ascertain the cause of the de- 
lay in the preparation of his pleas, with the purpose of 
speedily complying with the order of the court. While 
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there may have been unnecessary delay in the preparation 
of the plea, the defendant should not be held to the penalty 
and disgrace of a conviction for slander and libel and dam- 
ages for the default of his attorney, when his plea was ten- 
dered, duly sworn to, showing that the identical cause of 
action had been already tried between these parties, and 
verdict and judgment had been rendered in his favor. The 
affidavits of the attorney and of the defendant, and his 
sworn plea, were a sufficient affidavit of merits. 

So far we have treated the attorney as entirely responsi- 
ble for the delay, and we think he should have been more 
diligent in the preparation of the plea, knowing the terms 
of the order of the court. It was due to the court that if 
he wanted more time to prepare the plea he should have 
asked for it. And in the case of the necessity of his de- 
parture from the State he should have informed his client 
and the opposing counsel of that fact, but after he was in- 
formed, within three or four days after reaching home, of the 
dangerous illness of his wife, and feeling the necessity of 
his speedy departure to her bedside ina distant city, we 
cannot find cause for censuring any one for the ensuing de- 
lay, or for his obeying the instincts of humanity and duty. 

We cannot find in this record evidence of gross negligence 
on the part of the defendant. Nor, under the circumstances 
disclosed in the record, can we conclude that the attorney 
would be liable to his client for culpable negligence. 

Under the rule laid down in Waterson vs. Seat and Craw- 
ford, 10 Fla., 326, the court, in the exercise of a sound dis- 
cretion, should have opened the second default and allowed 
the plea to be filed of record upon terms of payment of costs 
and submitting to a speedy trial. 

While the granting or refusing of a motion to open a de- 
fault is in the sound discretion of the court, yet this discre- 
tion is always subject to review, and in nearly every case 
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cited by counsel on both sides on appeal it was ruled that 
the judgment by default might be set aside and the defend- 
ants allowed to plead on proper terms. 29 Cal., 422; 1 
Johns. Chy., 537; 29 Mo., 447; 17 Ala., 339; 1 Cowen, 
42; 10 Fla., 326; 11 Mo., 438; 11 Ga., 654; 3° Johns., 
141. 

This cause is remanded, with directions that the defend- 
ant be allowed to plead on payment of the taxable costs 
which have accrued in the Cireuit Court since the service 
and return of the summons, such payment of costs to be 
made to the Clerk of the Circuit Court within twenty days 
after notice of the taxation by the Judge of such costs, un- 
less the defendant has already paid the same, and on such 
taxable costs being paid the Judge or court is authorized 
and required to vacate the final judgment and default, and 
allow the parties to file such pleadings or amended plead- 
ings as they may be advised, and the cause will proceed ac- 
cording to the rules and practice of the court; but if such 
taxable costs shall not be paid, or have not already been 
paid by defendant, the said judgment will stand affirmed. 
The costs in this court will be taxed against the appellant. 








Lronrpas W. Spratt, APPELLANT, Vs. MILes PRIcE, ET 
AL., APPELLEES. 


1. Where, upon a general view of the case, giving the appellant every 
fair construction of the facts in his favor, an application of the 
principles of law controlling the matters involved justifies the 
judgment, it must be affirmed. ‘ : 

2. Where, in a common law action, a defence on equitable grounds con- 
sists of matter clearly available as a defence at law, the court, with- 
out motion, should strike it out. Such a defence is admissible only 
when it sets up matter which in the event of a judgment at law 
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equity would on account of the equitves set up give him relief against 
the judgment, and if a party having a good defence at law fails to 
plead it in the action at law equity will not grant any relief against 
the judgment. Quere: Whether such a defence is admissible in 
an action of ejectment ? 

3. Under the statute of 1874 the lien for taxes assessed related to the 
first of March. Such lien attached to the res without regard to in- 
dividual ownership, and when enforced by sale pursuant to the stat- 
ute, the purchaser took a valid title in fee. 


4. A purchaser at a tax sale has, during the period allowed for redemp- 
tion, no estate, legal or equitable, in the land. He has a lien for 
the purchase money and interest allowed by the statute. 


5. The owner, occupant, or other party subject to the assessment under 
the terms of the statute, is the proper person against whom to as. 
sess a tax during the period of redemption, and if a sale for taxes 
thus assessed is had after the period of redemption expires, and 
after the purchaser at the first sale has obtained a deed, a good title 
in fee passes to the purchaser at the second sale. The law gives 
no immunity to the purchaser at the first sale. 


6. The terms duty and obligation are used in reference to taxes in two 
senses: the first being in reference to the sovereign imposing the 
tax, and the second in reference to individual relations. The mat- 
ter of duty to the State is fixed by the legislative enactment impos- 
ing the tax. The matter of obligations between individuals arises 
from the legal or equitable. relations of the parties inter se. In 
neither case is an obligation or duty fixed by the mere fact of own- 
ership in the land. 


7. Every person who has or claims an estate in land has not for that 
reason a claim or right against every other person claiming or hav- 
ing an estate in the land by which his adversary claimant is bound 
to pay the taxes. 

8. Where the tax under which a second sale was had was assessed 
against a mortgagor in possession during the time allowed for re- 
demption from first sale, there was no duty upon the part of the 
mortgagee out of possession to the stranger who had purchased at 
the first sale to pay this tax, and he could bid and acquire a good 
title at the second sale. 


9. The general rule in ejectment is that any title acquired subsequent 
to issue joined must be set up by a plea puis darrein continuance. 
Where, however, no injustice is done, a tax deed in the hands of the 
original purchaser may have relation to the day upon which the 
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party was entitled to it, and if such day precedes the date upon 
which issue was joined it is admissible under the generai issue. 


Appeal from the Circuit Court for Duval county. 
The facts of the case are stated in the opinion. 


Cockrell & Walker for Appellant. 


The tax sale at which Price became the purchaser was 
made necessary by his own default, he being the mortgagee 
of the lot, and as between him and the State, to whom the 
tax was due, it being his duty to pay it. 

A purchase made when such a relation exists is made in 
wrong, and the law will conclusively presume, in cireum- 
vention of wrong, it was made in discharge of duty, not in 
repudiation of it. The universal principle is that a pur- 
chase made by one whose duty it is to pay shall operate as 
a payment only. 

‘“‘ Show the existence of the duty and the disqualification 
is made out in every instance.” Cooley on Taxation, 346 ; 
1 Aiken’s (Vermont) Rep., 306, reported in 15 Amer. De- 
cisions, 681; Blackwell’s Tax Title, §399; 48 Miss., 209; 
30 Ill., 102; 44 N. Hampshire, 475. 

. From the time of the assessment of the tax to the execu- 
tion of the deed to Spratt, say a period of two years, it was 
not only Price’s privilege but his duty to pay the tax. 
During this whole time the land which secured to him the 
purchase money from Comfurt owed the duty to the State 
to pay the tax. And Price’s privilege to pay the tax was 
secured by a covenant in the mortgage, enforcing his duty 
to pay it, and adding the amount to the mortgage debt. 
His tax title then enured to the protection, not to the de- 
struction of the title held by the mortgagor and himself. 

In the Connecticut Life Insurance Co. vs. Balte, the Su- 
preme Court of Michigan say, through Judge Cooley: “ It 
certainly cannot be said that the second mortgagee owes 
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any duty to the first mortgagee to protect his interest in 
the land. Neither on the other hand does the first mort- 
gagee owe any such duty to the second mortgagee to pro- 
tect his lien against the tax sale. 7b the State each of the 
three may be said to owe the duty to pay the taxes, and the 
State will sell the interest of all if none of these pay it. 
As between themselves the primary duty is on the mort- 
gagor, but if he make default either of the mortgagees 
may pay, and one of the two must do so, or the land will 
be sold and his lien extinguished. * * * When, there- 
fore, each mortgagee has the same interest in making the 
payment of the tax, and the same right to do so, and the 
same means of compelling repayment, it may well be held 
that a purchase by one’shall not be held to cut off the right 
of the other, because it is based as much upon his own de- 


fault as that of the party whose lien he seeks to extin- 


uish.” 
, This extract is thus liberally quoted to show that it is the 
duty the mortgagee owes to the State to pay the tax. The 
duty to pay the tax being shown, it follows that the at- 
tempted purchase by Price was in law merely a payment of 
the tax. 

So Price regarded it, as he did not apply for a deed from 
the State, relying upon his old title to which he was re- 
stored by his purchase at mortgage sale, until nearly a year 
after the plaintiff commenced his suit. 

If then it was Price’s duty to pay the tax covered 
by the sale, under which he bought, the court erred in 
charging that the tax deed of latest date prevailed. This 
is true only when the party purchasing is under no disqual- 
ification to purchase. 

But the charge asserted, as applied fo the evidence, that, 
independent of the duty to pay the tax, the latest tax deed 
prevailed. Comfort himself could with as much propriety 
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bid in the lands at tax sale, and thereby have defeated the 
title of the plaintiff. 

The second charge asserts that the relation of an attor- 
ney or agent in and of itself disqualified one from purchas- 
ing at tax sale. If this be the law it was only necessary 
for the so-called equitable plea to allege that at the time of 
the plaintiff’s purchase he was the agent or attorney of 
Price. 

If an agent or attorney pays out his own money in the’ 
acquisition of a tax title he certainly cannot be divested in 
law or equity of the security the legal title furnishes him 
for his reimbursement by any act of the principal until the 
money is restored him. 

The plaintiff requested the court to charge the jury as 
follows: 

“ The fact that the newspaper in which the advertise- 
ment of the tax sale is made was not filed, or did not re- 
main on file in the Clerk’s office, even if it has been proved 
that no such newspaper was filed, or remained on file in the 
Clerk’s office, cannot affect the title of the purchaser.” 

The plaintiff also asked the following charge : 

“The failure of the publisher or proprietor of a newspa- 
per in which the advertisement was published to comply 
with the requirements of the tax law, after the sale to the 
purchaser, cannot affect the title of the plaintiff.” 

The refusal of these charges, construed in the light of the 
evidence before the jury, asserts the law to be that the va- 
lidity of a tax title otherwise unassailable will be affected 
by the failure of the newspaper publishers to file in the 
Clerk’s office copies of the papers containing the tax adver- 
tisement. 

The tax law makes no such requisition upon the pub- 
lisher ; the law does not so expose the title of a purchaser 
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who has parted with his money to the caprice or negligence 
of the publisher. 

The law under which this sale was had declares the deed 
shall be prima facie evidence of the regularity of the pro- 
ceedings from the valuation of the lands by the Assessor to 
the date of the deed, inclusive, and the title of the pur- 
chaser, and that the validity of any sale for taxes shall only 
be affected by alleging and proving that the property sold 
was not subject to taxation, or that the taxes had been paid 
before such sale, or that the property had been redeemed 
according to law. 

The U.S. Stat., (12 Stat., 640,) similar in terms, has been 
construed by the Supreme Court United States, 98 U. 8. 
Repts., 517, and the act sustained. Nor is there any want 
of harmony between this case and the Dickinson vs. Acosta 
case, 15 Fla., 621, as to the points decided. Chief-Justice 
Randall there enunciates the unquestionable doctrine that 
property cannot be subjected to taxation except in pursu- 
suance of a levy duly authorized by law, which of necessity 
includes the listing, valuation and distribution or apportion- 
ment of the proper amount ; and these last necessarily pre- 
suppose a taxing district defined by law. 

We are content to accept the views announced in Dick- 
inson vs. Acosta as indicating the things essential to the va- 
lidity of a tax title. 

The failure of the newspaper publisher to do what is re- 
quired of him after the sale cannot be such an essential as 
affects the title of the purchaser. 

The court further charged the jury that a title acquired 
by the defendant, after issue joined, though not set up un- 
der a plea of “ puis darrien continuance,” was available to 
the defendant. This we submit is error. 

A title in the defendant acquired after the commence- 
ment of the suit is no defence thereto. 47 Barb., 595; 
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Justin vs. Faught, 23 Cal., 237; Moore vs. Tice, 22 Cal., 
513. 

As the court entertained the views that an after-acquired 
title was available, it was bootless to discuss whether the’ 
title under tax sale was vested in Price by the certificate of 
purchase or by the deed. 

We may admit a sherift’s deed, the court exercising con- 
trol over the returns and proceedings of its own affairs, un- 
der a fiction of law to prevent injustice being done. 

But this case does not admit of the application of the 
doctrine of relation. 





C. P. Cooper for Appellees. 


1. The deed under which plaintiff claims title to the 
property involved in’ this action being a tax deed is oniy 
prima facie evidence of the regularity of the anterior pro- 
ceedings connected with sale of said property for taxes, and 
all the pre-requisites must have been complied with to 
make it a valid deed. Acts of Fla. 1874, Chapter 1976, 
Sec. 60; Dickinson vs. Acosta, 15 Fla., 615 ; Blackwell on 
Tax Titles, 401. 

2. The tax law of 1874 provides that “ the proprietors 
or foreman of any newspaper publishing any notice of sale 
shall forward a copy of each number of his paper containing 
such notice to Clerk of the county.” This is required in 
order that the evidence may be kept that the notice was 
published the number of times required by law, and all 
things connected with notice must be strictly complied 
with. Act of Fla. 1874, Chap. 1976, Sac. 50; Blackwell 
Tax Titles, 237, 239, 274; Cooley on Taxation, 332 and 
note, 334, 337; Burroughs on Taxation, 293, 294, 

3. The tax rolls show that this property was assessed as 
Miles Price’s for taxes of 1875. Price sold to ene Comfort 
September 17, 1875. Tax rolls show that thereupon the 
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assessment was stricken out to Price and these words writ- 
ten: “Sold to Comfort.” Collector thereby relieved Price 
from paying the taxes, but subsequently advertised the prop- 
erty as * Price's,” and sold May, 1876, when Comfort was 
the owner. There was no proper assessment and no notice 
to Comfort, the sale is therefore illegal, and the plaintiff's 
deed obtained thereunder.is void. Blackwell on Tax Ti- 
tles,.114, 237, 274; Cooley, 259, 260, 334. 

4. The testimony shows that F. F. L’Engle, who bought 
in the property and assigned his certificate to the plaintiff, 
who obtained his deed thereon, was at the time of said. tax 
sale the agent of Comfort, the owner, and of Price, the mort- 
gagee, and had their funds in his hands to pay the taxes. 
A sale to him was therefore void, and he obtained no title 
and assigned none to Spratt. Blackwell Tax Titles, 440 ; 
Burroughs’ Taxation, 355 ; Cooley's Taxation, 347. 

5. Equitable defences, if specially permitted by the stat- 
ute law of the State, can be pleaded in an action of eject- 
ment, and onr pleading and pragtice act does so provide. 
Laws of Florida, Chap. 1096, Sec. 69; Tyler on Ejectment, 
565, 79a; Murray vs. Walker, 31 N. Y. Reps., 339. 

6. L’Engle being at the time of his said purchase of said 
property the agent and attorney of Price in the matter of 
protecting his interests in said property by paying taxes, 
&e., occupied such a fiduciary relation to Price that if he 
obtained any title, and if said sale were a valid sale, said 
title was in trust for Price, whether he bought with his 
own or Price’s money, and L’Engle but assigned to Spratt, 
if Spratt and L’Engle were not partners and both Price’s 
attorney’s and agents, this trust and any title held by Spratt 
is in trust for Price. Perry on Trust and Trustees, 139, 
and cases cited in note 3; ibid., 142, and cases in note 3 
foot of page. 


7. Price bought this property in suit from I. D. Hart in 
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1859. He held same until September, 1875, he then. sold 
to one J. J. Comfort, and took a mortgage for part of the 
purchase money.’ L’Engle bought at tax sale 5th May, 
1876, and assigned certificate to plaintiff, who obtained tax 
deed on 9th of June, 1877. Price to protect himself pur- 
chased the property. at tax sale in July, 1877, (also under 
foreclosure September, 1877.) If Spratt obtained any title 
by his tax deed, it divested Price of any interest in the 
property, and he could purchase at a tax sale. Only those 
who have existing interes(s in the property or stand in some 
fiduciary relation, have the duty of paying the taxes and 
cannot obtain title by purchase at tax sale. Cooley on 
Taxation, 346 ; Burrough’s Taxation, 352. 

8. The expiration of the time allowed for redemption 
having arrived July, 1878, Price had a vested right from 
that date to a deed, and though his tax deed was obtained 
after the commencement of this suit, it relates back to said 
date of expiration of the time for redemption, and may be 
put in under the plea of the general issue. Jackson vs. 
Ramsey, 3 Cow., 75; Vin. Abr. Tit. Relation, 290; Bur- 
roughs’ Taxation, 329; Blackwell’s Tax Titles, 428, 429 ; 
Tyler on Ejectment, 470. 

9. If matter which ought to have been pleaded is admit- 
ted in evidence by consent it will be as effectual as though 
pleaded. See Jackson vs. Demont, 9 Johnson’s Reports, 
95; Tyler on Ejectment, 465. 

10. Objections to the admissibility of evidence must be 
made before it goes to the jury, and the grounds of those 
objections must be specifically pointed out ; it is too late after 
the evidence is read to the jury. McKay vs. Lane, 5 Fla., 
268; Carter vs. Bennett, 6 Fla., 337. : 

11. Titles acquired since the commencement of the action 
may be shown in defence. Tyler on Ejectment, 757; Mun- 
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sel vs. Sanford, 1 Root Conn. Rep., 257, in U. S. Digest, 
V., 155. 

12. The plea of not guilty puts in issue the title to the 
land, and under it the defendant may show all and every 
evidence of title in himself, or any other than the plaintiff. 
Laws of Florida, Chap. 999; Roberts vs. Pillow, 1 Hempt’s 
Rep., 674; U.S. Digest, Vol. V.,179; Zeigler vs. Fisher, 
3 Penn., 367. 

Price now holds the property. under foreclosure (and sale) 
September, 1877, of the mortgage taken by him from Com- 
fort for the purchase money of said property and also under 
his tax title of July, 1877. 

If Price’s tax deed had have been objected to at the time 
of its introduction, because it was not pleaded “ puis darrien 
continuance,” then defendant’s attorney could have amended 
his pleadings so as to get in evidence said tax deed, but 
plaintiff’s attorneys having only made their objection in 
argument it prevented defendant’s attorney from so amend- 
ing for the purposes of that trial. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is an action of ejectment brought in the Circuit 
Court for Duval county by the appellant, Spratt, against 
the respondents to recover certain real estate with mesne 
profits. Defendants pleaded the general issue and a spe- 
cial plea on equitable grounds. Plaintiff took issue on the 
first and demurred to the second. The demurrer was sus- 
tained with leave to defendants to amend. This they did 
and interposed a plea on equitable grounds. After trial 
and hearing, and motion for new trial overruled, there was 
judgment for the defendants. From this judgment plain- 
tiff appeals. 

The equitable plea sets up substantially that Miles Price, 
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on the 14th of September, A. D. 1875, was, and still is, the 
owner of the land; that on that day he sold it to Jonathan 
J. Comfort, taking from Comfort a mortgage for a large 
part of the purchase money ; that he foreclosed his mort- 
gage and bought in the property under a decree rendered 
July 14, 1877; that except the time embraced between the 
14th of September, A. D. 1875, and the 14th of July, A. 
D. 1877, he has always owned the land in fee simple; that 
on the 5th of May, A. D. 1876, Leonidas W. Spratt and 
Francis F. L’Engle were partners, and were the attorneys 
and agents of Miles Price and of Jonathan J. Comfort in 
respect to the property in controversy ; that said firm for 
valuable consideration agreed to protect the interests of the 
said Price and Comfort by paying for them all taxes assessed 
against said property whenever the said P. & C. were unable 
to do so, and to buy in said property at tax sale if necessary 
to protect it, and to;do all things necessary to protect the in- 
terest of Miles Price as mortgagee, Miles Price agreeing to re- 
pay them all sums which they might advance; that on the 5th 
of May, A. D. 1876, the property claimed was sold at a tax 
sale by the Collector of said county as the property of Miles 
Price, and that said Miles Price procured the said firm of 
Spratt & L’Engle to purchase said property for him, and 
that F. F. L’Engle purchased the same; that the certificate 
of sale, without the knowledge of defendant, was issued in 
the name of F. F. L’Engle, and that the said L’Engle after- 
wards assigned the certificate to plaintiff, and that after. 
wards, on the 9th of June, A. D. 1877, the plaintiff ob- 
tained in his own name a tax deed for said property: that 
since the date of the tax sale Miles Price has paid to the 
said firm of Spratt & L’Engle amounts of money aggregat- 
ing about the sum of eight hundred and sixty-six dollars to 
reimburse them for the sum advanced at said taxsale. De- 
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fendants in this plea allege that the claim now made by 
Spratt is based upon this tax title. 

We first dispose of the matter of this plea. The Circuit 
Court, upon the motion of plaintiff, or in the absence of 
such motion, should swa sponte have stricken it out. This 
plea as a defence to the action was a defence at law, avail- 
able under the plea of the general issue. To permit it is to 
simply embarrass the trial and encumber the -record. 
There is no doubt of the power of the Judge in a plain case 
to strike it,out. 17 Fla.,631. Viewed in the light of a 
special plea, setting up a defence at law, such should have 
been the action of the Circuit Court. Viewed in the light 
of an equitable defence under the statute there is nothing 
in it. These equitable defences in common law actions are 
available only where they set up equities, which in the event 
of a judgment at law would entitle the defendant to relief 
against such judgment. Sec. 69, Chap. 1096, Laws. Here 
this defence is available at law, (26 Wis., 614; 7 Watts, 
472; 34 Mich., 380; Cove on Tax., 347,) and in the event 
of a judgment equity would not enjoin the judgment for 
that reason. 2 Barb. Chy. Rep., 108; 3 John. Chy., 356 ; 
94 U. S., 652. 

We would remark further, in order to save the question, 
that under the English common law procedure act “ de- 
fences on equitabie grounds” are not pleadable in actions 
of ejectment. Here there may be a different rule in conse- 
quence of a want of similarity in the rules regulating plead- 
ing in ejectment under the English statutes and the law 
regulating it here. But this question is not material as the 
plea is plainly subject to the objections mentioned. 

Thus disposing of these preliminary questions we reach 
the merits of this controversy. 

The defendant, Price, was the admitted owner of the 
land on the first of March, A. D. 1875, the facts which de- 
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termined the person against whom was to be made the as- 
sessment for that year. Under the law the tax was prop- 
erly assessed against him. Sec. 6, Chap. 1976, Laws. 

On the 14th of September, A. D. 1875, Price sold the 
land to Comfort, taking a mortgage for the purchase 
money. On the 5th of May, A. D. 1876, the land was sold 
for the taxes of 1875, and F. F. L’Engle became the pur- 
chaser. Before the date for redemption expired, L’Engle 
assigned and transferred his certificate of sale to the plain- 
tiff, Leonidas W. Spratt, and he, Spratt, on the 9th of June, 
A. D. 1877, received a tax title or deed from the County 
Clerk for the property. 

This is the case which the plaintiff insists is made on his 
behalf. In reply to this case the defendant insists that 
L’Engle and the plaintiff were his agents under an agree- 
ment to pay these taxes for which the land was sold on the 
5th of May, A. D. 1876, and that no title passed to plain- 
tiff because the proprietor of the newspaper publishing the 
notice of sale failed to forward a copy of each number of 
his paper containing such notice to the Clerk of the county. 
This is the case of the defendant so far as it consists of an 
assault upon plaintiff’s title. In addition to this, however, 
the defendant insists that, admitting the validity of the deed 
of the plaintiff, he has as against him a better title because 
of a subsequent purchase by him at a tax sale for the taxes 
of 1876. 

The tax for that year was assessed against Price’s mort- 
gagor, Comfort, the assessment being made at a time when 
the plaintiff or his assignor was the holder of the certificate 
of sale for the taxesof 1875. Plaintiff’s tax title was dated 
the 9th of June, A. D. 1877. The sale under the assess- 
ment against Comfort, at which Price purchased, was on 
the 3d of July, 1877, after the date of the deed absolute to 
Spratt. 
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The plaintiff insists that no title passed to Price under 
this second sale, because, as mortgaged, it was his duty to 
pay the tax, and that his purchase was simply a payment. 

Under this state of facts the defendant insists that while 
as to Comfort he may have occupied the relation of mort- 
gagee, that as to Spratt and his deed and to the land he 
was a stranger, if the deed to Spratt was effectual to convey 
the whole estate. 

If this position be correct, then it is an end of the case. 
To its consideration we address ourselves. The determina- 
tion of this question involves an accurate appreciation of the 
nature of the revenue law of 1874, as well as the relation 
occupied by those acquiring interests under sales for taxes 
had thereunder. 

Under the provisions of this act the tax was assessed 
against the lands, not against the interest or estate of the 
owner or party in possession. Under the provisions of sec- 
tion 6, “all lands shall be assessed in the county” * * * 
and “ lands owned by one person and occupied by another 
may be assessed in the name of the owner or occupant,” and 
those “not occupied may be assessed as non-resident.” 
The advertisement required under section 50 of the act is 
notice of sale to pay the amount of taxes ‘“ duly assessed 
against said lands.” The interest passed by the deed after 
tax sale is the fee in the land, and the sale had is to be of 
“so much of each parcel of land as shall be sufficient to 
pay the taxes, costs and charges thereon.” It is also true 
that in this statute there is nothing requiring a sale of the 
personal property before resorting to the land. The tax as- 
sessed nnder this statute constituted a lien upon the land. 
106 Mass., 30 ; Cooley on Taxation, 305; Hilliard on Tax., 
402; 2 Bay., 248. This lien attached and had relation to 
the time at which the assesment was made, that date being 
under this statute the first of March. 














JUNE TERM, 1881. 803 








Spratt v. Price—Opinion of Court. 








This land, in the year 1875, being assessed to its then 
owner, Miles Price, the defendant, the lien attached on the 
first of March, A. D. 1875. 45 Mo., 180; 33 N. J., 177. 
What was the nature of this lien, and to what extent did 
the subsequent sale of the land by Price to Comfort, and 
Comfort’s relation of mortgagor and owner, and Price’s re- 
lation of mortgagee as between each other have upon the 
lien which thus attached ? 

Of the nature of this lien the Supreme Court of the Uni- 
ted States says: “ The lien for taxes does not stand upon 
the footing of an ordinary incumbrance. It attaches to the 
res without regard to individual ownership, and when it is 
enforced by sale, pursuant to the statute prescribing the 
mode of assessing and collecting them, the purchaser takes 
a valid and unimpeachable title.” 93 U.8., 428. Spratt’s 
title, therefore, was absolute, and relieved of any estate of 
Price or Comfort. 

Under our statute any person claiming any of the lands, 
or any interest therein, may redeem within one year after 
the sale. In this case there was no redemption. During 
that period, and before the title was made to Spratt, the 
tax for 1876 was assessed against the mortgagor and occu- 
pant, Comfort. This tax, as the preceding one, was a lien 
upon the land, because it was assessed according to law 
against the owner or occupant. Spratt’s relation before his 
title became absolute was that of a party entitled to a lien 
for his purchase money and interest as prescribed by stat- 
ute. He had no title, legal or equitable, during the period 
allowed for redemption. He could not bring trespass. He 
was not entitled to rents and profits. As between him- 
self and the owner he could not enforce this lien. Under 
the statute this lien, by non-redemption and the execution 
of a deed to the purchaser, would develop into a legal title, 
or upon the expiration of the year without a deed into an 
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equitable title. The taxable estate during this period re- 
mained in the owner or: occupant having the right to re- 
deem. Some of the cases sustain the view that had there 
been another sale for taxes assessed before the period for 
redemption had expired, the purchaser at the prior sale 
(Spratt) could have bid at the sale, acquring all the right 
remaining in the parties entitled to redeem. -4 Mich., 579; 
Hilliard on Taxation, 532. The first purchaser would 
have been under no obligation to pay this second tax. 
His relation and rights were fixed by the statute, and 
any interest acquired by a purchaser at a subsequent tax 
sale during the period when the right to redeem existed, 
and when the statute gave him a lien with right to a deed 
after one year, must have been subordinate to this right. 
In other words, the purchaser at the subsequent sale would 
have acquired the right to redeem. Tweed vs. Metcalf, 4 
Mich., 587; 6 Watts, 512; 33 Penn. State, 94; 26 JArk., 
48; 31 Cal., 269; 15 Minn., 245; 55 Penn. State, 188; 1 
Doug., (Mich.) 276. What we say in reference to the in- 
terest acquired at a second tax sale before the period for re- 
demption under the prior one has expired is not here in- 
volved. <A reference to this subject is made simply to more 
clearly define the relation of the purchaser at the first sale 
to the land. 

Spratt, by his deed of June 9, 1877, having acquired an 
estate divested of any interest of Price or Comfort, the only 
remaining question is, what was the effect of the second 
sale, the defendant, the purchaser at such sale, Price, being 
at the time of the assessment the mortgagee, his mortgagor, 
Comfort, being the occupant against whom the assessment 
was made? It is insisted by plaintiff that it was the duty 
of Price, as morigagee, to pay this tax, and that his pur- 
chase at the tax sale simply operated as a payment. 
While as between mortgagor and mortgagee such a pur- 
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chase may enure as a payment under some circumstances, 
as in a case where he has contracted to pay the tax, or 
where the mortgagee is in possession, yet “ generally a 
mortgagee not in possession is under no obligation to pay 
the taxes on the mortgaged property, and there is no rea- 
son why he may not acquire title to the property by a fair 
purchase at a tax sale.” Jones on Mortgages, $713. 

The position taken by the appellant here is, that it was 
the duty of Price to pay this tax, and that his purchase un- 
der the circumstances operated simply as a payment. If 
such was his duty, within the meaning of the authorities 
defining the matter of duty in this connection, the position 
is well taken. 

At the time of the assessment here, Comfort, his mortga- 
gor, was in possession. In contemplation of the revenue 
law he was the owner in possession, and the assessment 
was made against him in strict conformiiy to the statute. 
The term duty in this connection must be given that sig- 
nification which the authorities give it. In reference to 
the payment of taxes the terms duty and obligation are 
used in two senses, the first being in reference to the sover- 
eign imposing the tax, the second being in reference to indi- 
viduals. The matter of duty to the sovereign is fixed by 
the legislative enactment imposing the tax. The matter of 
obligation to individuals arises from the legal or equitable 
relation of the parties. In neither case is the measure of 
the obligation fixed by the mere fact of an interest or estate 
in the land. 

A simple tenant at will, a party with a naked possession, 
can be the subject of an assessment if such be the statute ; 
and so far as individual obligations are concerned they may 
arise out of fiduciary relations, and may be so assumed by 
persons having no interest or estate in the land, not even 
possession, as to prohibit their becoming a purchaser at a 
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tax sale. We will examine the cases bearing upon each re- 
lation so far as they affect this case. 

In the case of Blackwood vs. Van Vliet, 30th Michigan, 
121, Judge Cooley for the court says: “To preclude any 
person from making and relying upon a purchase of lands 
at tax sale there must be something in the circumstances 
of the case which impress upon him a duty to the State to 
pay the tax, or something which renders it inequitable as 
between himself and the holder of the existing title that he 
should make the purchase.” In his work on Taxation 
Judge C. on several occasions uses the terms “ duty to the 
government ” in this connection, and looking to his work 
alone we confess we were at a loss to understand precisely 
what he meant. To the opinion of this eminent jurist 
great respects due, whether that opinion be as a Judge or 
text writer, and it is fortunate that we have a judicial opin- 
ion of his in which he interprets this language, thus leav- 
ing no doubt as to his view in the premises. We see this 
language used in the case above cited. In that case he says 
also: “ While a party is not to build up a title on his own 
neglect of duty, yet if he can show he owes no duty in the 
premises he is as free to become a purchaser at a tax sale as 
any other person.” He then proceeds to determine what 
constitutes this “duty to the government,’ and says; 
““ Where lands are occupied our statutes have always re- 
quired them to be assessed to the owner or occupant, and 
where thus assessed it becomes a duty which the person as- 
sessed owes to the State to make payment. If not occu- 
pied the owner owes to the State a like duty. * * * * 
It may also have been assessed as non-resident, in which 
case the duty to pay would rest on the owner.” * * * 
“ The obligation to the State was fired by the assessment.” In 
his work on Taxation, speaking of the cases announcing 
the doctrine that mere possession where the tax was assessed 
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fixes upon the possessor the duty to pay and precluded him 
from becoming a purchaser at a sale for taxes, after remark- 
ing that the reason for such a view is not made very clearly 
apparent in the decision which he is criticising, he says: 
“Tt seems to us that it is deserving of more consideration 
whether where parties stand to each other in the position of 
adverse claimants to land either of them can insist that the 
other shall discharge a duty to the government for his protec- 
tion.” Of a purchase by an adverse claimant generally he 
says: “ The State then not being wronged in the purchase 
it would seem that whatever individual objects to it ought 
to be able to point out how and in what particular it 
wrongs him.” 

The Supreme Court of Pennsylvania announce the gen- 
eral proposition that an individual not standing in any re- 
lation of trust, and implicated in no fraud as to the owner 
of the land, may acquire a title by tax sale, and that his 
holding a prior defective title will not prevent his pur- 
chase. 27 Penn. State, 160, 165. 

The Supreme Court of Wisconsin, while declaring in one 
ease (30 Wis., 102,) that a person holding the legal title as 
trustee cannot purchase certificates of tax sale and claim as 
against his cestui que trust the interest allowed by the stat- 
ute, it refers in another case with approval to cases holding 
that such is not the relation between mortgagor and mort- 
gagee, among which cases is that of Harrison vs. Roberts, 
6 Fla., 711, and the head note in the last named case in 
Wisconsin, 20 Wis., 586, states the law to be that “a mort- 
gagee (not in possession) may acquire title as against the 
mortgagor by purchase under a superior lien either at a 
tax sale or a sale under a prior judgment.” 

In the case of Waterson vs. Devoe, 18 Kan., 293, the Su- 
preme Court of Kansas hold that “a mortgagee not in pos- 
session of real estate is under no obligation to pay the taxes 
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on the mortgaged premises,” and that “ the mere relation 
of mortgagor and mortgagee will not prevent the person so 
related from acquiring title to the mortgaged premises by 
purchase at a tax sale.” This was the case of a mortgagee 
who, prior to his purchase of the tax certificate, had fore- 
closed his mortgage. This case is well considered and the 
opinion able. The defendant, Price, in the case at bar had 
filed his bill to foreclose his mortgage, and had thus as- 
sumed an adversary position against his mortgagor when 
he purchased at tax sale. 

The only other cases we find having a bearing upon this 
subject are cases from Illinois and New York. Of the fol- 
lowing cases from Illinois, Judge Cooley, in his work on 
Taxation, remarks: “ The Illinois cases are very emphatic 
that a mortgagee, like a trustee, cannot affect the rights of 
the mortgagor by purchasing the property at a sale for de- 
linquent taxes accruing on the premises.” After careful 
examination of these cases we cannot agree with this con- 
clusion. We think that they do not sustain the broad 
proposition that as between mortgagor and mortgagee the 
latter cannot acquire a good title through a tax sale. In 
the case reported in 26 II1., 507, the court, in discussing the 
question whether a payment of taxes by the mortgagee 
shall or shall not enure to the benefit of the mortgage, the 
question being as to its effect upon the statute of limita- 
tions, say: “ After a foreclosure, or an effort to foreclose 
the mortgage by decree or deed, which purports to have that 
effect, the presumption then arises that all acts done in ref- 
erence to the property are done under a claim of ownership 
by the mortgagee.” In the latter case reported in 44 IIL, 
367, the court say: “The mortgagee in possession would 
be bound to pay the taxes,” and speaking generally of the 


relation it is said that “we do not say that a mortgagee 
can in no case buy in an outstanding title and hold it 
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against the mortgagor without a right of redemption by 
the latter, but we do say that a mortgagee cannot buy 
in an outstanding title under an arrangement with the 
mortgagor, that it is to be held like the mortgage, subject 
to redemption, and when the title is acquired turn around 
and insist that he has purchased as a stranger.” In this 
case the purchase of the outstanding title had been made 
by the mortgagee “with the consent” of the mortgagor, 
under an agreement that “he was to have further time to’ 
redeem.” 

Of the following case in New York Judge Cooley says : 
“Tt is not very clear how far Williams vs. Townsend, 31 
New York, 411, was designed to lay down a contrary doc- 
trine,’ meaning the doctrine of the Illinois cases as under- 
stood by him. We cannot coincide with this commentary. 

The case was that of a mortgage providing that the mort- 
gagor should pay the taxes and assessments upon the mort- 
gaged premises, and in default of so doing that the mort- 
gagee might discharge the same and collect them as a part 
of the mortgage. The Court of Appeals decide that the 
mortgagee might at his option pay the tax or purchase at 
a tax sale, the court holding that the principle that a per- 
son who is placed in a sitution of trust or confidence in ref- 
erence to the subject matter of a sale, or has a duty to per- 
form which is inconsistent with the character of a pur- 
chaser on his own account, does not apply to a tax sale 
purchase by a mortgagee, saying that the mortgagee “ had 
no duty to perform to the plaintiff” (the mortgagor) “ or 
toward the mortgaged premises that precluded her from 
buying at the tax sale.” 

The necessary conclusions we reach in the case are: 

First. That Price, by virtue of his relation of mortgagee 
to this land, the assessment being made against Comfort, the 
mortgagor and occupant, as required by the statute, owed | 
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no duty to the State which required him to pay the tax. 
Second. That as to Spratt, in whom the legal title vested 
by his purchase, Price was a stranger, occupying no fidu- 
ciary relation, and entirely competent to purchase his 
(Spratt’s) interest and estate in the land at a tax sale. 
That every man who claims an estate in the land has a 
claim or right against every other person making a claim 
by which his adversary claimant is bound to pay the taxes 
is not the law. In this view of the case the questions of 
agency and proof of advertisement are immaterial, and we 
say nothing of them. 

This disposes of the objection of plaintiff to the title of 
defendant. There is but one other matter requiring atten- 
tion: when the tax deed of Price was offered in evidence 
it bore date since issue joined in this case. There was no 
plea puis darrien continuance, and there was an exception 
for want of “ relevancy and pertinency to the issue joined.” 
The general rule in ejectment is unquestionably that any 
title acquired subsequent to issue joined must be set up by 
a plea puis darrien continuance. 1 Wallace, 374; 7 John., 
194; 9 ib., 60; 11 ib., 424; 19 ib., 168; 3 Strob., 504. In 
this case the purchase of Price was on the third of July, 
1877, and he was entitled to a tax deed one year thereafter 
if there was no redemption. This would have been before 
issue joined. Under the statute it was the duty of the pur- 
chaser to pay and of the Collector to demand and receive 
the money when the sale was made, and the presumption 
here is that such payment was made. 

It is thus evident, unless the deed related back to the 
day upon which the party was entitled to it, that there was 
error in this action of the court. If, however, it did so re- 
late the defence was available under the genéral issue. 3 
Cow., 75. The doctrine of relation is a fiction of law 
adopted by the courts solely for the purposes of justice, and 
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is only applied for the security and protection of persons 
who stand in privity with the person that initiated pro- 
ceedings for the land, and acquired the equitable claim or 
right to the title. 9 Wall., 315; 4 John., 230; 12 John., 
140. The limitation to its operation is that it shall do no 
wrong to strangers. 4 John., 234. The person here claim- 
ing is the party himself who initiated the proceeding, and 
there is no injustice to Spratt, as his deed remains intact, 
and if there is a loss to him it is the result of his own neg- 
lect to redeem. After the expiration of the year from the 
sale Price had an equitable title tothe land. Giving effect 
to the doctrine of relation, in an action of ejectment, so as 
to perfect a clear equitable title, not antedating by such re- 
lation the time of the acquisition of the legal title claimed 
adversely, but leaving it all the validity which its holder 
claims for it, cannot be unjust. The holder of the legal 
title is left where he can recover all he is in equity entitled 
to. For these reasons we think that the doctrine of rela- 
tion is applicable, and that the deed was admissible under 
the general issue. 

In ejectment it is required that the plaintiff shall not 
only have title when the suit is brought, but when it is 
tried also. 32 Penn. State, 378. That is this case. Here 
under the operation of the doctrine of relation, admitting 
for the sake of argument the title of plaintiff at the com- 
mencement of the suit, the defendant had the title at the 
time of trial. 

Where, upon a general review of the case, giving the ap- 
pellant every fair construction of the facts in his favor, an 
application of the principles of law controiling the matters 
involved justifies the judgment, it must be affirmed. _May’s 
Executors vs. Seymour, 17 Fla., 730; 5 Fla., 268, 465; 6 
Fla., 482 ;. 8 Fla., 391... This is that case. 

Judgment affirmed. 
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The preceding opinion was delivered at the January 
Term, A. D. 1881. The appellant having obtained leave 
filed the following petition for a rehearing after thes ad- 
journment of the term : 


The appellant respectfully petitions the court for a re- 
hearing upon the following points: 

1. The duty of Price to pay the tax assessed upon the lot 
in controversy in 1876. 

2. The doctrine of relation back applied to Price’s deed 
acquired under a purchase at tax sale for the tax so as- 
sessed, making said deed admissible under the general 
issue. 

Judge Cooley, in Connecticut Life Insurance Company vs. 
Butte, reported in the Central Law Journal January 28, 
1881, page 86, refers to the case of Blackwood vs. Van 
Vliet. 30 Mich., 118, holds that a mortgagee, as well as the 
mortgagor—there were two morrgagees in this case—owes 
to the State the duty of paying the tax, and that the tax 
title the mortgagee acquires, being based in part upon his 
own default, “simply enures to the protection not the de- 
struction of the regular title.” 

“Tt certainly cannor be said,” says he, “ that the second 
mortgagee owes any duty to the first mortgagee to protect 
his lien as against tax sale. Neither on the oiher hand 
does the first mortgagee owe any such dury to the second 
mortgagee, or to the owner. To the State each one of the 
three may be said to owe the duty to pay the taxes, and the 
State will sell the interest of all if none of the three shall 
pay. As between themselves the primary duty is on the 
mortgagor; but if he makes default either of the mortga- 
gees may and one of the two must do so, or the land will 
be sold and his lien extinguished. But in such case where 
each has the same right, payment by one is allowed to in- 
crease the amount of his incumbrance.” 
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“When therefore each mortgagee has the same interest in 
making payment and the same right to do so, and the same 
means of compelling repayment, it. may well be held that 
a purchase by one shall not cut off the right of the other, 
because it is based as much upon his own default as that-of the 
party whose lien he seeks to extinguish,” Here is-a clear 
unqualified recognition of the principle upon which Price’s 
purchase at tax sale operated only as a payment.-- In the: 
case at bar Price was, by the provisions of his mortgage, 
authorized expressly: to increase the: mortgage debt by the. 
amount of taxes which he should be put to pay. 

This court in its reasoning conclusively shows that dur- 
ing the period for which the assessment under which Price 
purchased was made, Spratt had no title, legal or equitable, 
to this lot ; it was subject to be retained in Comfort or Price 
during this interval by either paying off the incumbrance. 

In this case, during the period for which the assessment 
under which Price purchased was made, the interest of 
Price in this lot was greater than that of Comfort, as Com- 
fort was insolvent, and the lot, the only security Price had 
for the debt, was not worth the amount of the debt secured 
by it. The duty which Price owed to the State for its pro- 
tection of this property was greater than the duty which 
Comfort owed for its protection during this interval, as he 
(Price) had the greater interest. The duty which Price 
owed for its protection of this property during this interval 
is expressed in the tax levied on the lot as his contribution 
to the expenses incurred by the State in its protection, and 
was actually using this machinery of the State for the re- 
covery of the lot. | 

The amount then that Price paid on the so-called tax 
purchase was simply an expression of the amount which 
ought to have been contributed by him to the State for 
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the protection of the rights which he was seeking to en- 
force. 

Now to hold that this payment to the State operates to 
reinvest Price with the title he had previously forfeited to 
the State, or Spratt claiming under the State, shocks the 
moral sensibilities again. 

The doctrine of relation back is a legal fiction never used 
to promote injustice. When Spratt began the suit he had 
no conception that Price had a certificate of tax sale; in 
fact he had no deed when he tendered the general issue on 
Spratt’s declaration. Spratt’s attorneys were not informed 
that a defence would be made under the general issue on a 
tax deed acquired after the issue; they had no opportunity 
of ascertaining, nor do they know now whether the assess- 
ment under which Price purchased was regular. 

To affirm this case is to put the sanction of this court 
upon the admission of evidence operating a surprise against 
which no degree of vigilance, forecast or preparation could 
guard. 

Your petitioner submits that the case decided is one of 
first impression in the State of Florida, and the decision 
is erroneous in holding— 

First. That a mortgagee who is permitted by law to re- 
deem from tax sale the mortgaged lands can by purchase at 
tax sale acquire the mortgaged property. 

Second. In affirming the propriety of admitting in evi- 
dence a tax deed acquired by defendant after issue joined, 
without a plea of puis darrien continuance, under the cir- 
cumstances of this case. 


Mr. Justice Westcott delivered the following opinion 
on the petition for rehearing at the June Term, A. D. 
1881: 


In the opinion in this case we reviewed all the cases we 
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could find having a bearing upon the questions involved. 
The principles announced in the case of the Connecticut 
Mutual Life Insurance Company vs. Butte, decided by the 
Supreme Court of Michigan at January Term, A. D. 
1881, of that court, which case was not then before us, it 
is insisted discloses the error of our conclusions in this 
case. We examine that case. It was an action of eject- 
ment by a first mortgagee against a second mortgagee claim- 
ing under a tax title acquired by second mortgagee’s agent 
after foreclosure and sale under the second mortgage, the 
first mortgagee having subsequently foreclosed and pur- 
chased the property. The court assimilate the case to that 
of one tenant in common purchasing at a tax sale the in- 
terest of his co-tenant, and remark that “it is no doubt 
true that a second mortgagee is under no obligation to pro- 
tect the first mortgagee, and that the real point in contro- 
versy is whether, if the second mortgagee pay the taxes or 
bid off the land, the payment or purchase will not ipso 
facto constitute a protection,” and the decision is that when 
the second mortgagee (the party purchasing in that case,) 
is in a position to add the amount of the purchase to the 
amount of his mortgage lien, and the first mortgagee assents 
thereto, then the purchase should be treated as a payment 
only, that the first mortgagee could not recover in ejectment 
without a tender of repayment of the tax, and that such 
tender involved the admission that the second mortgage 
was a living unextinguished lien. The court say, how- 
ever, that if this second mortgage is destroyed by the sub- 
sequent foreclosure proceeding of the first mortgagee there 
was no equity entitling the first mortgagee to insist that the 
purchase was a payment, and the tax deed would be sus- 
tained, and that if the first mortgagee denied the existence 
of the second mortgage, there was nothing to preclude the 
second mortgagee from insisting that he held the tax title 
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as any mere stranger to the title. We have stated the case 
very fully in order that the great difference between it and 
the case at bar may be seen. When Price here purchased 
at the tax sale, he was, so far as Spratt was concerned, a 
stranger to the title. He was nota mortgagee as to Spratt, 
for Spratt’s claim is that he held then the title discharged 
of Price’s mortgage lien. If Spratt got any title it was 
free from this lien, as he was a stranger to the title to 
Price, the mortgagee, and to Comfort the mortgagor. Spratt 
does not here propose to tender Price the money he has 
paid, nor does he admit that Price’s mortgage is now a 
subsisting lien. Spratt himself was no mortagee, either 
first or second. He purchased at a tax sale, which he con- 
tends destroyed any mortgage lien, and it certainly would be 
very strange indeed if he can claim that Price was a mort- 
agee whenever it operated for his, Spratt’s, benefit, but not 
a mortgagee when it is to result in his, Spratt’s, injury. It 
is true that in this case in Michigan, Judge Cooley, speak- 
ing of the relations of first and second mortgagees and 
mortgagor to the State, remarks that “each one of the 
three may be said to owe the duty to pay the taxes, and 
the State will sell the interest of all if none of the three 
shall pay.” As applicable to that case, such a general re- 
mark may or may not be the subject of adverse criticism. 
It may be within the line of thought which its peculiar 
circumstances inspired, but it is not, and cannot be, appli- 
cable to this case, so different in its facts that the peculiar 
equities announced in the Michigan case cannot be opera- 
ative. Again, this language, if given the signification 
which appellant contends for, is certainly in conflict with 
the ideas of “ duty to the State,” as announced by the same 
court in the case of Blackwood vs. Van Vleit, 30 Mich., 
123, where the particular matter was the subject of its con- 
sideration. 














JUNE TERM, 1881. 817 








Spratt v. Price—OUpinion of Court. 











We had occasion in the case of Gorton vs. Paine, decided 
at last term, to consider the relation of a second mortgagee 
purchasing a tax title after foreclosure of his mortgage to 
the first mortgagee, and we refer to that case for our views 
upon the subject. As to the relation of a mortgagee out of 
possession, under no contract to pay the taxes to the State and 
‘to the mortgagor in possession, from which it is sought 
here to make Price, by his purchase at a tax sale, pay a tax 
due upon the then property of Spratt, we will repeat that 
he owed no obligation to the State or to his mortgagor to 
pay the taxes upon the land. He was, orshould have been, 
taxed upon the security which he held. Lamar vs. Palmer, 
Collector of Revenue, 18 Fla. To pay this is the extent of 
his legal duty. The mortgaged land may be valued at ten 
thousand dollars, and the mortgage be for five hundred. 
The tax against the mortgage is for the latter sum. This 
is the extent of his interest. True it may be that a sale for 
the tax levied against the land of the mortgagor would 
destroy this security of the mortgagee, and it is on ac- 
count of this resulting loss that some of the courts hold 
that he may pay the tax before sale, and the statute 
gives him a right to redeem after sale, and not because of 
any “ duty” that he owes either to the State or to the mort- 
gagor which requires him to pay a tax due by a person 
other than himself. As to the matter of relation of the deed 
to the day the party was entitled to it, we can only repeat 
what we have said in the opinion. From the day he was 
entitled to the deed he had the equitable title. His pur- 
chase was at public sale and the facts which constituted 
the basis of the action of the court were matters readily as- 
certainable by the appellant. 

The rehearing is denied. 








318 SUPREME COURT. 








Murphy v. The City of Jacksonville—Opinion of Court. 








Epwarpb J. Murpuy, APPELLANT, vs. THE CiTy oF JAcKson- 
VILLE, APPELLEE. 


1. Municipal councils of cities and towns in this State are prohibited by 
law from levying taxes for other than the purposes of their own 
government. They have no power to lay taxes to pay the ex- 
penses of detecting and prosecuting persons charged with murder 
and arson. 

2. The Mayor and Council of a city or town cannot create an indebted- 
ness to be paid by taxation by offering a reward for the apprehen- 
sion and conviction of criminals punishable under the laws of this 
State. 

3. A demurrer to a plea, however bad the plea may be, reaches back to 

"the declaration, and if that be bad the judgment overruling the 
demurrer must be sustained. 


Appeal from the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion. 


C. P. Cooper and M. C. Jordan for Appellant. 
John Earle Hartridge for Appellee. 
Tue Curer-JusticE delivered the opinion of the court. 


Murphy brought suit against the City of Jacksonville to 
recover the amount of a reward offered by the Mayor, un- 
der a resolution of the council of the city, “for the arrest 
and conviction of the person or persons who set fire to the 
store and murdered Jacob J. Syples on the night of Octo- 
ber 11, 1878.” Plaintiff alleges that he, confiding in the 
condition of said offer, arrested two persons for the com- 
mission of said crimes, and on the first of May, 1879, fur- 
nished evidence against one of them by reason whereof he 
was convicted of the said murder and sentenced to punish- 
ment by the judgment of the Circuit Court, wherefore the 
said city became indebted to him, &c. 

The defendant pleaded that the city in the exercise of 
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its discretion as a quasi sovereignty adjudicated the claim 
of plaintiff and refused to pay the plaintiff, but determined 
that one Hoey was entitled to the reward and paid it to 
him. 
.; Plaintiff demurred to this plea but the demurrer was 
overruled and final judgment rendered against plaintiff, 
from which he appeals. 

Many English and American cases are cited to show that 
cities, like individuals, in virtue of their general police 
power, may become liable to pay rewards offered by the 
municipal authorities for the detection and punishment of 
certain crimes committed within their borders. This doc- 
trine is concisely stated in 1 Dillon on Municipal Corpora- 
tions, §91. He states further, §356, that a municipal cor- 
poration may at common law enjoy the franchises of hold- 
ing a court, and municipal courts, which were local or of 
inferior jurisdiction, were not uncommon. 

Whether the liability of the city to pay rewards for the 
detection and punishment of crimes other than those com- 
mitted against the municipal ordinances exists, depends in 
this State upon the character and powers of our municipal 
governments under the Constitution and acts of the Legis- 
lature. This is readily determined by reference to their 
provisions. 

Section 16 of article VI. of the Constitution authorizes 
the Legislature to “ establish courts for municipal purposes 
only in incorporated cities and towns.” Section 6 of Arti- 
cle XII. provides that “ the Legislature shall authorize the 
several counties and incorporated towns in the State to im- 
pose taxes for county and corporation purposes, and for no 
other purpose.” 

The act to provide for the incorporation of cities and 
towns (Chap. 1688, Laws of 1869), shows what powers have 
been granted by the Legislature. Section 11 declares “ that 
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the City or Town Council shall have the power to pass all 
such ordinances and laws as may be expedient and neces- 
sary for the preservation of the public peace and morals, 
for the suppression of riots and disorderly assemblies and 
for the good order and government of the city or town, and 
to impose such pains, penalties and forfeitures as may be 
needed to carry the same into effect,” provided such ordi- 
nances are not inconsistent with the laws of the State. 

Section 23 provides “that the City or Town Council 
shall have power to raise by tax and assessment upon all 
real and personal estate, and by any other constitutional 
method of taxation within the corporation, any and all 

‘sums of money that may be required for the use and good 
government of the city or town and for carrying out the 
powers, rights and duties herein granted and imposed.” 

It is thus shown that the municipal courts are estab- 
lished “ for municipal purposes only.” Jurisdiction to ar- 
rest and try persons charged with offences under the gen- 
eral laws of the State is reserved to the courts established 
for such purposes, and such jurisdiction is prohibited to the 
Mayor’s courts of cities and towns. The Council has power 
to pass such ordinances as will enable the Mayor and police 
to preserve the peace and insure the good order and govern- 
ment of the city. It has also power to regulate, improve, 
alter, extend and open streets, to prevent encroachments 
thereon, to suppress disorderly places and practices, &c., 
and enforce reasonable ordinances passed in furtherance of 
the general purposes of its existence, and to punish viola- 
tions of such ordinances. 

In the language of Judge Dillon, “ it may, however, be 
observed that the power to make by-laws is limited, and 
does not extend to acts criminal in their nature, and which 
are punishable by criminal statutes in force throughout 
the municipality.” Mun. Corp., §356. 
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The crimes of murder and arson are punishable by the 
process and proceedings of the courts of the State and not 
by the municipal courts. 

Taxes are levied by the Legislative power of the State to 
pay for detecting and punishing crimes of that grade, and 
municipal governments are, of course, prohibited to levy 
taxes for such purposes. The City Council can levy taxes 
according to the exact terms of the Constitution and stat- 
utes for municipal purposes only. 

The natural and very obvious result of these provisions 
is, that because taxes cannot be levied by the City Council 
to pay the expenses of detecting and bringing to justice 
persons guilty of erimes punishable under the general laws, 
the Mayor and Council cannot create an indebtedness 
against the corporation for any auch purpose, whether by 
proclamation, resolution or ordinance. And this plainly 
results in the utter invalidity of the promise of reward for 
the arrest, obtaining evidence and other proceedings men- 
tioned in the plaintiff’s declaration. These are expenses 
to be borne by the State and cannot lawfully be paid by 
the city. 

We cannot consider the plea in this case, for whether 
good or bad the plaintiff’s demurrer to it involves the ques- 
tion whether the declaration shows a substantial cause of 
action. Wade vs. Doyle, 17 Fla., 522; Sanford vs. Cloud, 
ib., 532. 

The detection of crimes of great magnitude and the dis- 
covery of evidence for the conviction of such offenders, are 
very frequently the work of skilful policemen and detect- 
ives who deserve ample reward, but under our laws they 
must look to the beneficence of the Legislature for compen- 
sation. Where no such provision is made by law, or is re- 
fused by the Legislature, the incentive to skilful exertions 
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on the part of policemen and detectives is small indeed, 
But we must deal with the law as we find it. 

In the elaborate brief of counsel for appellant reference 
is made to cases where suits have been maintained to re- 
cover money promised by the Mayor and Common Council 
of Boston and other cities by way of reward offered for the 
detection and conviction of criminals, but those cities are 
invested with ample powers of government, with courts 
having jurisdiction to punish all classes of offenders, and 
are liable to pay the necessary expenses of such proceed- 
ings. Onr cities have no such courts and no such powers, 
in fact no discretion whatever as to the paying other than 
certain well defined classes of expenses. 

The judgment is affirmed. 








Tuomas Emmet WItson, APPELLANT, vs. M. R. Marks, 
APPELLEE. 


1. It is not error to refuse to strike out a special plea upon the alleged 
ground that the matters therein stated are not responsive to the 
allegations of the declaration and do not constitute a defence. The 
plaintiff should demur. 


2. In an action for libellous publication charging that plaintiff had 
committed perjury in a matter of ‘‘a final homestead proof,’’ de- 
fendant by a special plea of justification alleges that plaintiff com- 
mitted perjury in a certain affidavit made for the purpose of prov- 
ing a right of homestead entry in behalf of one P., and afterwards 
filed a further special plea alleging perjury by plaintiff in another 
similar affidavit made in behalf of himself, a ‘‘new assignment”’ 
by plaintiff to the effect that the defendant in the libellous publica- 
tion charged the perjury to have been committed in the former 
affidavit and not in the latter, is not an appropriate pleading. A 
‘‘new assignment *’ is proper only where there were two causes of 
action and the declaration is so general as apparently to cover both, 
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and the plea sets up a defence to one ; the new assignment being 
in aid of the declaration to designate which of the two several 
causes of action was intended to be declared on. 


3. Under a declaration for libel damages being generally and not spe- 
cially alleged, evidence of special damage is not admissible. 


4, A charge of the court not excepted to cannot be assigned as error. 


5. A charge to the jury ‘‘that the publication of the truth is not a 
libel,”’ is not correct ; it may be libellous and actionable to publish 
the truth, unless the publication is prompted by ‘* good motives.”’ 


6. Where a right of action is clearly made out by proper proofs, and 
there is no conflicting or opposing evidence, a verdict of no cause 
of action should be set aside as being contrary to law and the evi- 
dence. 


Appeal from the Circuit Court for Orange county. 

Section 9 of the Bill of Rights is as follows: “ Every cit- 
izen may fully speak and write his sentiments on all sub- 
jects, being responsible for the abuse of that right, and no 
law shall be passed to restrain or abridge the liberty of 
speech or the press. In all criminal prosecutions and civil 
actions for libel the truth may be given in evidence to the 
jury, and if it shall appear that the matter charged as libel- 
lous is true, but was published for good motives, the party 
shall be acquitted or exonerated.” 


The other facts are stated in the opinion. 
Thomas E. Wilson, in pro per. 
Tue Cuter-JusticE delivered the opinion of the court. 


Wilson sued Marks for publishing a libel charging him 
with having committed perjury. The defendant pleaded 
not guilty and also a special plea (called a third plea) aver- 
ing that the charge in the publication made by him against 
the plaintiff is true, alleging that a certain affidavit made 
by plaintiff in proof of a homestead entry by one P. was 
false, and that plaintiff therein committed wilful and cor- 
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rupt perjury, wherefore the alleged publication was made 
by him. There was a replication to this plea. Afterward 
another plea was filed by defendant avering that plaintiff 
committed perjury in a certain other affidavit relating to 
his own entry of a homestead, and the alleged libellous 
publication was true and wherefore he published the same. 
A motion by plaintiff to strike uff this plea upon grounds 
hereafter stated was denied. The plaintiff thereupon filed 
a paper called a “ new assignment,” to the effect that the 
libellous publication was not made, and the perjury therein 
alleged was not charged with respect to the affidavit and 
oath mentioned in the last plea, but with reference to the 
affidavit mentioned in the said third plea. Defendant de- 
murred to this “new assignment,” and the demurrer was 
overruled by the court, thereby sustaining the new assign- 
ment. No other pleading was had thereon. 

The publication of the alleged libellous article was 
shown and the same was read to the jury. 

Several witnesses testified to the good character and 
standing of the plaintiff. Question was asked by John W. 
Price, a witness, by plaintiff’s counsel, “ What damage 
has Mr. Wilson sustained by this libel published in this 
suit?” This question was objected to and the objection 
sustained. 

No testimony was offered by defendant, and the cause 
was submitted to the jury under the charge of the court. 
The Judge charged that an accusation of perjury is action- 
able in itself. Other instructions were given at the request 
of the respective parties, and no exceptions were taken 
thereto. The jury found a verdict for defendant. A mo 
tion for a new trial was made by plaintiff on the grounds” 
that the verdict was contrary to the law, to the evidence 
and to the charge of the court, which motion was denied 
and judgment entered against the plaintiff, who appealed. 
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I. The first error assigned is, that the court refused 
plaintiff’s motion to strike oft the plea last filed. The de- 
fendant obtained leave to file this plea upon the ground 
that he had just discovered the evidence of the truth of it. 
This plea says that the publication of the alleged libellous 
matter was justifiable because of the perjury set forth in 
the said last plea, and that the charge was true. The 
ground of the motion was, that if defendant, as he had 
stated in his affidavit upon which he obtained leave to file 
the plea, had just discovered the evidence of the fact 
pleaded, such evidence could not have been the ground of 
his published charge of perjury, and that therefore the fact 
pleaded was not the basis of the published charge. But the 
defendant’s affidavit did not state that he did not know at 
the time of his publication of the particular fact of perjury 
which he desired to plead, but that he had just discovered 
the evidence of the perjury he had charged, therefore there 
was no error in refusing to strike it off. 

The plaintiff did not reply generally to this additional 
plea, but replied specially by what he denominates a “ new 
assignment,” which is in effect a special replication to the 
plea. The matter of the said special replication was that 
the libellous publication mentioned in the declaration 
charged the plaintiff with having committed perjury in 
“making proof of a final homestead proof,” and that the 
charge in the libel referred to the making oath by the 
plaintiff relating to the homestead proof for and in behalf 
of one Hiram Potter, and that the said libel did not refer 
to and the declaration did not allege that defendant had 
charged the plaintiff with the perjury alleged against 
plaintiff in the last mentioned plea. 

The defendant demurred to this “ new assignment ”’ or 
replication, and the court overruled the demurrer. Here 
the pleading stops. 
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Whether it was error to proceed to trial with the plead- 
ings in this condition, and whether the plaintiff can allege 
this for error, it is not here necessary to determine. The 
pleading by a “new assignment” in this case was illegiti- 
mate. 

“A new assignment is in geweral necessary, where the 
plaintiff has or has had two causes of action against the de- 
fendant, either of which the declaration will fit, and the 
defendant having a supposed answer to one such cause of 
action, pleads that answer.” 2 Chitty on Pleading, 16 Am. 
Ed., 439, and cases cited; 2 Addison on Torts, Dudley & 
Baylie’s Ed., 1167. 

The substance of the last plea, it is claimed by the plain- 
tiff, is a charge of perjury which defendant offers to prove 
in justification, but not the charge of perjury mentioned in 
the declaration and upon which this suit was brought. In 
other words, he claims that the defendant offers under the 
last plea to prove that the plaintiff committed perjury in 
a matter other than that charged in the alleged libel. 
That seems also to have been the view of the Judge in 
overruling the demurrer. 

If the plea referred to is not responsive to the declara- 
tion, and does not set out matter of legitimate defence of 
the libellous publication, the proper course would seem to 
be to demur to it or to object to testimony under it upon 
the trial. The case is not one in which a pleading by a 
“new assignment” is proper. We have found no case in 
the books where a “ new assignment” has been made in 
actions other than on contract, trespass or trover. 

II. As to the second error assigned, that the court erred 
in overruling the question put to the witness, Price, 
“ What damage has plaintiff sustained by this libel ?” it is 
clear that the ruling was correct. The declaration was gen- 
eral in its allegation of damage, no special damage being 
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alleged. Special damage in actions for slander or libel 
must be alleged in order to lay the foundation for such 
proof. The question propounded to the witness tends to 
deduce testimony as to some specific damage, and as there 
is no allegation of special damage, the testimony was prop- 
erly rejected. Backus vs. Richardson, 5 John., 476; To- 
bias vs. Harland, 4 Wend., 537; Crafts vs. Bolte, 1 Saund., 
243, c. n. 5. 

III. The third ground of error is, that the instructions 
to the jury prayed for by defendant and given by the court 
are erroneous. 

While the propositions contained in these instructions 
are somewhat confused, and may have been misunderstood 
by the jury, yet no exceptions were taken to either of them, 
and the plaintiff cannot therefore insist upon any such 
error to reverse the judgment. It may be suggested, how- 
ever, that the first of the two propositions of the instruc- 
tions is not applicable to the case, as there are no special 
damages alleged in the declaration. The second proposi- 
tion, “that the publication of the truth is not a libel,” 
must be qualified by the last period of section 9, Declara- 
tion of Rights, Constitution of Florida, that the publica- 
tion of the truth was prompted by “ good motives.” 

IV. The last assignment is, that the court erred in re- 
fusing a new trial. The plaintiff moved that the verdict 
be set aside and a new trial be granted upon the ground 
that the verdict was contrary to law, contrary to the evi- 
dence and to the charge of the court. 

This error is well assigned. The declaration alleges a 
gross libel, the charge of an infamous offence published by 
the defendant against the plaintiff. The declaration is fully 
sustained by the testimony, and there is no conflict of proof. 
There was no testimony offered by the defendant to sustain 
the plea of justification. The law declares such a publica- 
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tion to be libellous and givesa right of action to the plaintift 
against a defendant who is responsible for the publication. 
The Judge charged the jury that such a libellous publica- 
tion was actionable, and yet in the face of this state of 
things the jury found a verdict for the defendant. 

This verdict was found upon something not apparent in 
the record. It is contrary to law, contrary to the evidence 
and contrary to the charge given them by the court. 

The judgment is reversed, with costs, and a new trial 
must be granted. 








JEREMIAH M. Hower, Jr., APPELLANT, Vs. GEORGE W. 
LEwtTon, APPELLEE. 


1. On sustaining a demurrer to a declaration upon the ground that the 
facts stated were insufficient to maintain the action, there bein no 
question of jurisdiction, it is error to dismiss the suit for want of a 
declaration. The final judgment should have been upon the de- 
murrer, the plaintiff failing to amend. 

2. In an action for malicious prosecution by causing plaintiff to be ar- 
rested upon a criminal charge, the failure of the grand jury to find 
an indictment and the discharze of the accused by the court, con- 
stitute such atermination of the proceedings as is necessary to sus- 
tain the action. 


Appeal from the Circuit Court for Orange county. 


The declaration is as follows: 

Jeremiah M. Hower, Jr., by his attorneys, E. K. Foster 
and St. Clair Abrams & Summerlin, sues George W. Lew- 
ton, of Orange county, State of Florida, for that the defend- 
ant falsely and maliciously, and without reasonable or prob- 
able cause, appeared in July, 1879, before one J. C. Philips, 
Eeq.,a United States Commissioner, and charged the plain- 
tiff with perjury, and upon such charge procured the said 
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United States Commissioner to grant his warrant for appre- 
hending the plaintiff and bringing him before the said Uni- 
ted States Commissioner to be dealt with according to law, 
and by virtue of said warrant caused the plaintiff to be ar- 
rested and afterwards to be conveyed in custody before the 
said United States Commissioner, and procured the said 
United States Commissioner to remand the plaintiff to the 
custody of the Marshal, and to avoid going into confine- 
ment said plaintiff had to give bond for his appearance 
from time to time before said United States Commissioner 
pending said examination, when the defendant caused the 
said United States Commissioner to commit the plaintiff 
for trial and to prison. The said United States Commis- 
sioner making the following order: “ It is, therefore, or- 
dered that the defendant, Jeremiah M. Hower, Jr., be held 
in the sum of one thousand dollars bail, and that the same 
shall be secured by two or more good and sufficient sure- 


¢ 


ties, to be and appear before the United States District 


Court on the first Monday in December, A. D. 1879, to 
await the action of the grand jury thereof upon said 
charge, and that in default of bail, said defendant, Jeremiah 
M. Hower, Jr., shall stand committed to the common jail 
of said District until such bail be found, or he be dis- 
charged by due course of law.” That said order was 
made on the 13th day of September, A. D. 1879; that in 
obedience to said order the plaintiff appeared at the session 
of the United States Court on the first Monday of Decem- 
ber, A. D. 1879, and remained in said attendanee until the 
grand jury were discharged, and no indictment being 
brought against him, the Judge of the United States Court 
did order and adjudge that he be discharged and. his bonds- 
men released, and the said prosecution was so ended and the 
plaintiff was discharged from custody, whereby the plain- 
tiff has been injured in his credit and reputation, and has 
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suffered in mind and body, and has been prevented from 
attending to his business, and has incurred expenses in de- 
fending himself and obtaining his release from custody, 
Whereby the plaintiff claims damages against the defend- 
ant, George W. Lewton, to the amount of ten thousand 
dollars, for the recovery of which he brings this his suit. 


The other facts are stated in the opinion. 
* EE. K. Foster for Appellant. 


The declaration was a good one and does set up sufficient 
to maintain a cause of action for malicious prosecution. The 
declaration varies but little in form from one in 2 Chitty’s 
Pleadings, 16th Edition, page 555. The action for mali- 
cious prosecution will lie when there has been such a termi- 
nation as would require another prosecution to be com- 
menced to convict the party other than the one upon which 

_he was first arrested. Where one causes the arrest of an- 
other for perjury or any other felony, and fails to prove his 
case, or takes no further part in pursuing the charge, and 
the prosecution for any cause terminates without convic- 
tion, unless the termination is procured by collusion on the 
part of the defendant and the prosecuting officer, the ac- 
tion of malicious prosecution will lie against the party who 
caused the prosecution to be commenced. If the party ar- 
rested proves that his arrest was caused by the defendant in 
the action falsely, maliciously and without reasonable or 
probable cause, it is not necessary that there should be an 
acquittal to maintain the action. 36 Conn., Brown vs. 
Randal; Clark vs. Cleveland, 6 Hill, 345; Rice vs. Pon- 
der, 7 Ind., 390; Stancliff vs. Parmeter, 18 Ind., 321; Lee- 
ver vs. Hummell, 57 Ind., 423; Moulton vs. Beecher, 15 
N. Y., 100; Hays vs. Blizzard, 30 Ind., 457; Drigs vs. 
Burton, 44 Vt., 125. 
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The second ground for error is, that cause should not 
stand dismissed for want of a declaration. 

The judgment should have been for the defendant upon 
demurrer, with his costs. 


John W. Price for Appellee. 


There are two classes of cases in which relief may be had 
and damages recovered for malicious prosecution, viz: 

First. Where a party has been arrested by a Justice of 
the Peace, or other like officer, without reasonably legal 
grounds, is thereafter discharged without further proceed- 
ceedings, for the want of sufficient evidence, by the same 
officer who issued the warrant. That is described as an 
illegal arrest. 

Second. Where a party has been arrested, carried before 
and examined by a Justice of the Peace or other examining 
officer, and after a preliminary examination is bound over 
to the court who has jurisdiction to try the crime with 
which he is charged to answer to and for such an offence. 
Wherein the grand jury refuse or fail to find a true bill on 
the evidence produced to them, presumably the same that 
was used before the examining court, or that the grand 
jury indict such party, and upon his trial is acquitted for 
the want of evidence. 

The first of these cases is not applicable to the case at 
bar, as shown by the declaration filed. 

The declaration in this case shows that plaintiff was ar- 
rested on a warrant procured to be issued on the affidavit 
of the defendant by a United States Commissioner, who 
after hearing the eyidence bound the now plaintiff to ap- 
pear before the United States Circuit Court. The grand 
jury did not find a “true bill,” or take any other notice of 
the case, never having been brought before them. The 
Judge of that court, as appears from the declaration, with- 
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out having anything before him on which he acted dis- 
charged the plaintiff, and relieved, as far as he could, his 
bondsmen without making any records thereof. 

The declaration does not allege that the plaintiff’s case 
was ever examined into by the grand jury and the bill ig- 
nored, or that they refused to find a “ true bill,” or that he 
was indicted and acquitted for the want of evidence to con- 
vict. Not showing that there was any legal or final dispo- 
sition of the charge whatever. 

The pleading does not show that the plaintiff may not 


at any term of the United States Court be indicted, tried . 


and convicted for the crime charged, and for which he is 
now trying to recover damages for being maliciously prose- 
cuted. 

To maintain an action for malicious prosecution the 
declaration must show, and proof establish the fact, that 
the plaintiff has been legally acquitted and discharged, if 
not the declaration is insufficient in law, and the necessary 
proof cannot be introduced thereunder to sustain the action. 
The declaration is not sufficient in law to call upon the de- 
fendant to plead in any manner. 

Therefore the demurrer filed to the declaration should be 
sustained and the cause dismissed, unless an amended dec 
laration is filed alleging the necessary facts. Fisher vs. 
Bristow, 1 Doug., 215; Cardival vs. Smith, 109 Mass. 
R., 158; O’Brien vs. Barry, 106 Mass. R., 300. And it is 
a part of the plaintiff’s case to show that the prosecution 
has terminated. Same authorities. 


Tue Curer-Justice delivered the opinion of the court. 


Appellant sued Lewton for falsely, maliciously and with 
out probable cause, causing him to be arrested and held to 
bail upon a criminal charge, that he was thereby compelled 
to give bail to attend court to answer toan indictment, and 
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did so attend at great inconvenience and expense, &c., and 
that no indictment was found against him, and the Judge 
of the court therefore discharged him from said arrest and 
custody, wherefore he claims damages. 

The defendant (appellee) demurred to the declaration 
upon the ground that the declaration did not state a cause 
of action, and was insufficient in law to maintain this ac- 
tion. 

The court sustained the demurrer, and on the same day 
gave judgment that “the cause be dismissed for want of 
declaration.” Plaintiff appealed, and assigns for error (1) 
that the court sustained the demurrer, and (2) in dismissing 
the cause for want of a declaration. . 

There was clearly error in dismissing the suit for want 
of a declaration. There was no question of the jurisdic- 
tion of the court. If the defendant was entitled to any 
judgment it was a final judgment upon the ruling of the 
court sustaining the demurrer (the plaintiff not amending), 
and not a judgment of dismissal for want of a declaration, 
because there was a declaration on file and of record. For 
this cause the judgment must be reversed. 

The parties have submitted the whole case, as well npon 
the demurrer and the rulling of the court thereon, as upon 
the judgment of dismissal. 

“An action on the case for a malicious prosecution may be 
founded upon an indictment whereon no acquittal can be 
had, as if it is rejected by the grand jury, or be coram non 

judice, or be insufficiently drawn.” 3 Bl. Comm., 127. 

To maintain this action the plaintiff must show that he 
has been prosecuted by the defendaht criminally or in a 
civil suit ; that the prosecutior is at an end; that it was 
instituted maliciously and without probable cause, and that 
he has thereby sustained damage. It is not necessary that 
the whole proceedings be utterly groundless, for if ground- 
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less charges are maliciously and without probable cause 
coupled with others which are well founded, they are not 
on that account the less injurious, and therefore constitute 
a valid cause of action. 2 Greenleaf Ev., 8th Ed., §449. 

It must appear that the prosecution is at an end. If the 
party has been arrested and bound over on a criminal 
charge, but the grand jury did not find a bill against him, 
proof of this fact and that he has been discharged by the 
court is sufficient. 2 Green]. Ev., $452, and authorities 
cited. .This is the doctrine of the American authorities, 
18 Ind., 321; 30 Ind., 457; 44 Vt., 125; 36 Conn., 56; 6 
Gray, 498, &c. 

In O’Brien ws. Barry, 106 Mass., cited by defendant’s 
counsel, the court held simply that the action for malicious 
prosecution could not be maintained while such prosecu- 
tion (a replevin suit) was pending before the court. Cardi- 
val vs. Smith, 109 Mass., 158, also cited by defendant’s 
counsel, gives this as the law in criminal cases: if the ac- 
cused, after being arrested, is discharged by the grand jury 


finding no indictment, that shows a legal end to the prosecu- ° 


tion ; citing numerous English and American decisions. 
The failure of the grand jury to find an indictment 
against the plaintiff, and the discharge of the accused by 


the Judge from custody and his sureties from their obliga- . 


tion upon the bail-bond, was an end to the prosecution 
complained of. The declaration was sufficient to maintain 
the action, and the demurrer should be overruled with leave 
to the defendant to plead. 

The judgment of the Circuit Court is reversed, and the 
judgment of that court sustaining the demurrer must be 
set aside and judgment entered overruling the demurrer, 
with leave to defendant to plead over. 
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WiLLiaM SepGwick, PLAINTIFF AND APPELLANT, vs. Dz- 
Wirt C. Dawkins, DEFENDANT AND RESPONDENT. 


1. After final judgment in proceedings commenced under the common 
law practice anterior to the code, an appeal prosecuted after the 
passage of the code is controlled by the provisions of the code. 

2. The code does not require a bond in an appeal. It requires an un- 
dertaking. Such undertaking need not be approved by the Judge 
or Clerk. 

3. Where the final judgment is a judgment for defendant upon his mo.. 
tion to arrest a judgment upon a verdict of the plaintiff, the error, 
if there be one, is an error apparent in the record, and no excep- 
tion, or bill of exceptions, or case is necessary to the review of the 
action of the court. 


4. A judgment ‘‘that the plaintiff take nothing by his declaration in 
this cause, and that defendant do have and recover of the plaintiff 
his costs now taxed at —— dollars and ——cents,”’'is a final dis- 
position of the subject-matter of the litigation, and an appeal lies 
from such judgment to this court. 


5. Motions in arrest of judgment arise from intrinsic causes appearing 
upon the face of the record, and must be founded upon such mat- 
ter as would, upon demurrer, have been sufficient to overthrow 
the action or plea. 

Appeal from the Circuit Court for Duval county. 

The respondent moved to dismiss the appeal on the 
grounds stated in the opinion of the court on the motion. 

D.C. Dawkins in pro. per. for the motion. 

H. Bisbee, Jr., contra. 


Mr. Justice Westcott delivered the opinion of the 
court. 


In order to a fair consideration of this motion.it is neces- 
sary to give to some extent a history of the case in which it 
is made. 

It is an action of ejectment which had been commenced, 
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and which had proceeded to final judgment before the code 
became operative. The first appeal from this judgment 
was taken after the code became operative and when it was 
in force. Paragraph 3 of section 383 of the code provides 
that its provisions shall apply to future proceedings in ac- 
tions or suits heretofore commenced and now pending or 
determined in three enumerated cases, one of which is 
“after a judgment or order, to the proceedings to enforce, 
vacate, modify or reverse it, including the costs of an ap- 
peal.” That is this case. 

The first appeal of April 22, 1876, was taken under the 
code. The next of December 13, 1879, was ‘taken under 
the code. The next of May 11, 1880, was taken under the 
code; and this the last appeal is taken in the same way. 
Is this last appeal prosecuted after the repeal of the code 
properly prosecuted under it? The 11th section of the act 
(Chapter 1938, Laws,) repealing the code provides that all 
suits already commenced * * * shall be proceeded in 
as if this act had not passed. It is thus clear beyond ques- 
tion that this case is,aa it was described in the opinion ren- 
dered and case stated upon the first appeal of April 22, 
1876, (16 Fla., 198,) “ An action of ejectment * * * 
the plaintiff prosecuting the appeal under the provisions of 
the code.” 

The first ground upon which this motion to dismiss is 
made is that there is no lawful appeal bond. 

The code does not require a bond upon an appeal, an un- 
dertaking is required, and while the copy of the undertak- 
ing which appears in the record here is fatally defective, in 
that it is for one hundred and fifty instead of two hundred 
and fifty dollars, yet it is admitted by the respondent that 
the original on file in the Circuit Court is for two hundred 
and fifty dollars. This is perhaps a jurisdictional question, 
the code providing that to render an appeal effectual for any 
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purpose this undertaking or a deposit must be made. As 
to this ground of the motion, therefore, we will direct a cer- 
tiorari to bring upa correct copy of the undertaking in this 
ease as filed in the Circuit Court, and if it is in the sum of 
one hundred and fifty dollars the appeal will be dismissed. 
If it is for two hundred and fifty the motion will be de- 
nied. 

This undertaking is not required to be approved by the 
Judge or Clerk. ; 

The next ground upon which the dismissal of the appeal 
is sought is because there is no case or exceptions as re. 
quired by the code. . 

The appeal here is taken by plaintiff from a judgment for 
defendant upon his motion to arrest judgment upon a ver- 
dict for the plaintiff. 

No such thing asa motion in arrest of judgment was 
known to the code, and a case and exceptions were applica- 
ble to a motion for new trial. The action of the court in 
rendering judgment upon a motion in arrest of judgment is 
not taken with reference to facts in evidence, instructions 
or other matters which are not in the record, except so 
made by a bill of exceptions or case. This action is upon 
matters necessarily within the record, matters intrinsic ex- 
clusively, and an exception or case is not required to have 
a review of such action. Ifthe error is “apparent in the 
record,” no exception is necessary, such as in the case of 
error in a judgment upon demurrer or upon a motion in ar- 
rest of judgment. 

The remaining grounds upon which a dismissal is sought 
are that there is no final judgment from which an appeal 
can be taken, and that this appeal is from an interlocutory 
judgment from which two appeals have been dismissed. 

The judgment here is, “ that the plaintiff take nothing by 
his declaration in this cause,and that defendant do have 
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and recover of the plaintiff his costs now taxed at 
lars and cents.” . 

This judgment, though not very formal in its very terms, 
disposes of the subject marter of the litigation, and that is 
all that is necessary. No further action can be taken as to 
the merits of this controversy while it remains in force. 5 
Texas, 450; 9 Mo., 354; 25 Texas, 319; 24 Texas, 522; 
51 Mo., 468. There may or may not be further proceed- 
ings as to taxation of costs, but the judgment is none the 
less tinal on that aceount, as it is a final disposition of the 
subject matter of the litigation. 

The motion is denied. 





A certiorari having issued, and return thereto being 
made, and it showing that the appeal undertaking was in 
the sum of $250, the case was submitted. 

The facts are stated in the preceding and following 
opinions. 


H. Bisbee, Jr., tor Appellant. 
D.C. Dawkins tor Respondent. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


This is a case under the code. It has been before this 
court several times and in various forms, upon appeal and 
upon motion to dismiss the appeal. The facts and history of 
the case may be learned by referring to 16 Fla., 198 ; 17 Fla., 
555,556,811; and to the opinion upon the motion to dismiss 
this appeal decided at this term of the court. The second 
and third appeals were dismissed for the reason that there 
was no final judgment. Subsequent to that decision, and on 
the 23d day of May, 1881, final judgment was _ perfected 
and this appeal is here. After verdict in favor of the plain- 
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tiff, the defendant, Dawkins, moved in arrest of judgment. 
The court granted the motion, arrested the judgment, and 
the final judgment so entered is upon this motion in arrest, 
and adjudges “ that the plaintiff take nothing by his declar- 
ation in this cause, and that the defendant do have and re- 
cover of the plaintiff his costs,” &c. 

The only pleadings in the case were a declaration and 
plea. The declaration was in ejectment to recover a piece 
of land in Jacksonville, and the plea was simply “ not 
guilty.” There was no objection made or exception taken 
to the form of the pleadings. Motions in arrest of judg- 
ment arise from intrinsic causes appearing upon the tace of 
the record. 2 Blackstone, 393-4; Murray vs. The State, 9 
Fla., 246. 

“This is an invariable rule with regard to arrests of 
judgment upon matter of law that whatever is alleged 
in arrest of judgment must be such matter as would upon 
demurrer have been sufficient to overthrow the action or 
plea.” This question, the only one arising in this case, is 
in fact settled by the opinion, ante, on the motion to dismiss 
the appeal. Judgment reversed and final judgment on the 
verdict below ordered. 





ANTONIO WoRDEHOFF, APPELLANT, vs. JOHN R. Evers 
AND Jackson Byrp, APPELLEES. . 


1. An injunction may be dissolved upon motion and due notice, either 
before or after answer filed. 

2. A Court of Equity cannot entertain a bill to review and reverse a 
judgment of a Justice of the Peace for errors committed on the 
trial and to set aside an execution upon such judgment, or to set 
aside an execution illegal or void, and to enjoin a levy upon per- 
sonal property, there being ample remedies at law. 
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Appeal from the Circuit Court for Hillsborough county. 
The facts of the case are stated in the opinion. 


James T. Magbee for Appellant. 
Joseph B. Wall for Appellees. 
Tue Cater-Justice delivered the opinion of the court. 


Appellant filed a bill for an injunction against Evers, a 
Justice of the Peace, and Byrd, a Constable, to enjoin the 
sale of appellant’s personal property under an execution 
issued by the Justice. An injunction was granted, upon 
filing the bill, and before answer, on motion of appellees, 
was dissolved and the bill dismissed upon the ground that 
there were no equities in the bill; whereupon the complain- 
ant appealed, and assigns causes for reversal that the court 
erred in holding that there were not sufficient equities in 
the bill, and in dismissing the bill, and dissolving the in- 
junction before answer. ' 

There can be no question that if the bill contained no 
grounds for equitable relief, the injunction should have 
been refused in the first instance. This being the case, the 
court should seek the earliest opportunity to right itself. 
As a question of mere practice it is provided by statute that 
in all cases the court may, on motion and due notice, either 
before or after answer filed, dissolve any injunction that 
may have been granted. Th. Dig., 453, $2. 

Were there equities in this bill? It alleges that on com- 
plaint before Evers, a Justice of the Peace, by one Mrs. 
Clark, a warrant was issued by him for the arrest of a third 
person for an offence, and appellant had become security 
for costs in this proceeding. After two trials before the 
Justice a verdict of acquittal was rendered, and the Justice 
issued execution directing the Constable to seize “so much 


of the estate of A. Wordehoff as will make the sum of 
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seventy dollars and twenty-five cents, which in a Justice’s 
Court were adjudged to for his debt of cost of suit,” &e. 
Under this writ, Byrd, Constable, levied upon appellant’s 
cattle. Appellant made his affidavit under the statute, 
alleging the illegality of the writ, and delivered it to the 
Constable, and the Justice on receiving the same refused to 
act thereon and determine the question of illegality as re- 
quired by law, and the Constable will proceed to sell the 
cattle, unless restrained by injunction which is prayed. 

The rule is that except in peculiar or extraordinary cases 
(of which this is not one) Courts of Equity have no juris- 
diction to enjoin a levy or a trespass upon property, or to 
enforee a mere legal right to it where there was a clear rem- 
edy at law. 12 Fla., 393 ; 8 ib., 350; 13 ib., 281; 14 ib., 366 ; 
15 ib., 403; 16 ib., 258; ib., 261; High on Inj., $30, 31, 
and all the authorities. Of course where a statute ex- 
pressly confers upon Courts of Equity jurisdiction of par- 
ticular matters, such matters are taken out of the general 
rule, but there is no such statute embracing this case. 

While it appears from the bill that there were errors and 
irregularities in the conduct of the trial before the Justice, 
and no authority existed for issuing the execution, and the 
execution itself appears to be void upon its face, the remedy 
was clearly at law. 

If the judgment for costs was erroneous it could be cor- 
reeted by motion or by appeal. 

The execution being unacthorized and void, the Justice 
should, upon proper application, decide the question, and 
if he refuse to do so, the Cireuit Court would compel him 
to hear and decide it. If then he decide wrong, an appeal 
would be the proper remedy. ' . 

These statutory remedies afford the means of accomplish- 
ing relief even beyond that sought by this bill. 

The decree of the Cireuit Court dissolving the injunction 
and dismissing the bill is affirmed, with costs. | 
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Mary Hopees, ET AL., APPELLANTS, Vs. Mites Prices, 
APPELLEE. 


1. The promissory note of a married woman is void. Such note is not 
effective to bind her person either at law or in equity; neither the 
Constitution nor the statutes give her to this extent the power of a 
Seme sole. 


2. Where a mortgage was executed by a married woman and her hus- 
band upon her separate property. to secure the payment of a sim- 
ple promissory note made by her, the bill for the foreclosure of 
the mortgage not alleging that the amount so secured was the 
purchase money promised to be paid by her for the said mortgaged 
property, or in any other way showing by his pleading that her 
separate property should be subject to the payment of the amount 
claimed : Held, that the complainant could not thus charge such 
separate property of the wife for the amount due upon such note 
and so secured by mortgage. 


Appeal from the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion. 


Meek §& Deans for Appellants. 
S. Forbes Doggett for Appellee. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


In July, 1879, Miles Price filed his bill against Mary 
Hodges and John Hodges, her husband, to foreclose a cer- 
tain mortgage given by them to the complainant, such 
mortgage covering a lot of land in Brooklyn, in the county 
of Duval. The bill charges that on the thirteenth day of 
May, A. D. 1876, the said Mary Hodges made her certain 
note for sixty-six dollars and twenty cents, payable twelve 
months after date with interest at the rate of twelve per 
cent. per annum, for value received, and delivered the same 
to the complainant. That to secure the payment of the 
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said note, Mary Hodges and John Hodges, her husband, 
executed and delivered the said mortgage to the complain- 
ant. 

To this bill the defendants pleaded that the defendant, 
Mary Hodges, “ before and at the time it is claimed she 
executed the promissory note in the complainant’s bill set 
forth, and now is under coverture of said John Hodges, her 
husband.” This plea, upon motion of the complainant’s so- 
licitor, was overruled, defendants having leave to answer. 
Exception was taken to this ruling of the court. 

The defendants subsequently answered, the cause came 
on to a hearing before a master, and such proceedings were 
had that a decree was made on the thirtieth day of July, 
1880, ordering a sale of the said mortgaged premises to sat- 
isfy the debt. From this final decree this appeal is 
brought. The testimony shows that on the same day that 
the note made by Mary Hodges was given to complainant, 
and on the same day that the mortgage to secure the pay- 
ment thereof was executed, the complainant and wife exe- 
cuted to Mary Hodges a deed of the mortgaged premises ; 
that the land belonged to her. 

There are no allegations in the bill of complaint that the 
note was given by Mary Hodges for the purchase money of 
the land, nor is there any allusion to that fact in the note, 
nor is there any attempt in the bill or otherwise to charge 
the “ separate estate” or “ statutory separate property ” of 
the married woman, nor is there any contract upon her part 
to charge such separate estate or property, except that she 
has united with her husband in the execution of the mort- 
gage. 

The defendants in their answer after the plea was over- 
ruled deny that they or either of them were indebted to 
the complainant at the time of the making of the note and 
mortgage in any sum whatever. They allege that they are 
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ignorant of ever having executed the note or mortgage ; 
that they never executed the note or mortgage with a 
knowledge that they were thereby admitting an indebted- 
ness to the complainant; that the defendant, Mary, had 
bought the property of complainant and had fully paid for 
it; that defendants are old and ignorant, can neither read 
nor write; that no note or mortgage was read or explained 
to them, and that they had no knowledge that they, or 
either of them, had signed any obligation whatever running 
in favor of the complainant. 

Several errors are assigned by the appellants, generally 
arising upon the evidence and hearing of the cause, one of 


“which only will it be necessary to consider, to-wit: That at 


the time of the making and execution of the promissory 
note and the mortgage, the defendant, Mary Hodges, was a 
married woman under coverture of John Tlodges, as ap- 
pears by the bill of complaint, and that therefore her note 
is void, and that the mortgage given to secure the note is 
also void. 

This subject of the liabllity of a married woman upon 
her promissory note was very fully discussed by this court 
in the case of Dollner, Potter & Co. vs. Snow, ef a/s., 16 
Fla., 86. In that case the plaintiffs endeavored to recover 
of the defendants, Frances Snow and Jennie P. Spear, upon 
upon a promissory note for seven hundred dollars made and 
delivered to Walter Ginnity. The makers of the note were 
both married women. The complaint alleges that the con- 
sideration for which the note was given was property pur- 
chased and held by the married women as their “ separate 
estate.” This court there say: “ The conclusion we reach 
upon principle and authority is, that the wife’s promissory 
note is not effective to bind her person either at law or in 
equity, and that neither the Constitution nur the statute 
give her to this extent the power of a feme sole.” No ques- 
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tion arises here as to whether her separate property could 
be charged with the amount of such note as being given 
for the purchase money. The note does not show it, and 
there is no allegation of that fact in the bill of complaint. 

In the case of the American Insurance Co. vs. Avery and 
Wife, 60 Ind., 566, the court say: “It is the settled law 
of this State that a married woman, during her coverture, 
cannot make a promissory note which will be valid and 
binding on her.” 

In addition to the cases cited upon this point in Dollner, 
Potter & Co. vs. Snow, e¢ a/s., see Thomson vs. Weller, 85 
Illinois, 197; Yale vs. Dederer, 22 N. Y., 450, and 68 N. 
Y., 329; Wilson & Hunting vs. Jones, 46 Md., 349 ; Hunt- 
ley vs. Whitner, 77 N. C., 392. 

Inasmuch as the bill of complaint in this cause shows 
that it is simply an effort to foreclose a mortgage given to 
secure the payment of a promissory note made by a mar- 
ried woman, the decree of foreclosure must be reversed and 
the cause remanded, with instructions that the bill be dis- 
missed without prejudice to the complainant, by proper 
proceedings to recover the purchase money, if any there be 
due, for the mortgaged premises. 





RoperRT RAWLINS, ADMINISTRATOR, ET AL., APPELLANTS, 
vs. AMANDA RAWLINS, ET AL., APPELLEES. 


1. A widow, and the children born of a cohabitation during the divorcee 
proceedings, and subsequent to a decree of divorce granted at the 
suit of the husband, have an equity, upon the death of the hus- 
band, to set aside such decree of divorce if it was procured by the 
fraud and imposition of the husband, 


2. The usual method by which the wife may set aside a fraudulent de- 
cree of divorce obtained by the husband, is a proceeding upon no- 
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tice to the husband in the same case. Where, however, the hus. 
band is dead, and there are children, the result of cohabitation dur- 
ing the divorce proceedings, and the widow and children seek to 
set aside the divorce and recover their interest in the estate, they 
may proceed by an original bill in the nature of a bill of review 
against the administrator and the children born before the decree 
of divorce. Such a bill is not objectionable upon the ground either 
of misjoinder or multifariousness. 


3. The right of the ‘“‘wife*’ (widow) to letters of administration upon 
the estate of her deceased husband is not absolute, but conditional! 
upon her application. She failing to apply for letters. others, as 
provided by the statute. may be appointed. Act of November 20, 
1828, Section 7, Duval 169;:Thompson’s Digest, 196. 


Appeal from the Circuit Court for Orange county. 

Amanda Rawlins, in her own right, “ and as next friend 
of Gartha Rawlins, Benjamin Rawlins and Daniel Rawlins,” 
files this bill against Robert Rawlins, as administrator of 
Benjamin Rawlins, and as one of the heirs at law of Benja- 
min Rawlins, deceased, and against Hezekiah Rawlins, 
Dorcas Rawlins, Charity Dyal, George W. Dyal, her hus- 
band, Sarah Blackwelder and Daniel Blackwelder, heirs at 
law of Benjamin Rawlins, deceased. 

The plaintiff alleges that she married Benjamin Rawlins 
on the 28th June, 1868; that she cohabited with him up 
to and after March 3, 1870, discharging all of her marital 
duties; that at the last date, her husband, Benjamin, 
through misrepresentation and fraud, obtained in the Cir- 
cuit Court of Volusia county a decree of divorce; that said 
Benjamin frequently persuaded and importuned her to leave 
his place, promising that he would take care of her, and 
that privately they would be and live as husband and wife, 
representing that he had certain objects to accomplish which 
would benefit both of them ; that from her great love and 
confidence in him she acted as he requested, he maintain- 
ing the same intimacy and intercourse with her as before; 
that to better carry out his fraud he induced her to set fire 
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to and destroy a house, telling her it would be “ no harm,” 
as no one was then living in it, and that it belonged to a 
negro, and that he would stand by her; that she did as she 
was requested in this matter, believing that she ought to 
implicitly obey him and do all that he requested ; that her 
husband subsequently went before the grand jury of Volusia 
county ; that he caused witnesses to be summoned, and that 
she was indicted for arson ; that she was arrested at once and 
put immediately upon her trial, without advice and en- 
tirely unprepared, her said husband assuring her that she 
should be protected from harm or injury, but that she was 
nevertheless convicted ; that his purpose in thus dishonor- 
ing her was to effectually accomplish his intended and 
commenced fraud to procure a divorce; that during alli 
this time and subsequently he was protesting and promis- 
ing everlasting allegiance and protection; that after her 
conviction “and expiration of her sentence to State 
Prison,” and while she was in Jacksonville, she was served 
with a subpeena in a suit instituted by him for a divorce ; 
that after this the person at whose house she was “ stop- 
ping” received a letter from her husband requiring and re- 
questing that she should proceed immediately to his and 
her home in Volusia county ; that he providing the means 
for her she did so; that upon her arrival he informed her 
that he did not wish her to go to court, meaning thereby 
that he did not wish her to defend herself in said suit from 
the charges made against her in his bill and thereby pre- 
vent a divorce, promising that, notwithstanding said suit 
for divorce, if she would not defend it and would stay 
away from court he would support and defend her in every 
way during her life, telling her that it would do no good 
but great harm if she attended court, and promising that 
they would still be husband and wife, and that he would 
support her during his life and provide for her after his 
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death; that he partially performed his promise, and pro- 
vided for and supported her for a time, but he kept con- 
cealed from her the fact that he was still prosecuting the 
divorce suit, or that he intended to obtain a decree; that 
she still continued to live with him as his wife, and that 
she had by him children, Gartha, Benjamin and Daniel, 
the first being born on the 24th November, 1870, the sec- 
ond on the 26th November, 1872, and the third on the 26th 
day of December, 1878; that on the third day of March, 
A. D. 1870, in the Cireuit Court of the Seventh Judicial 
Circuit in Volusia county, he obtained a decree of divorce, 
the ground of divorce being extreme cruelty, wilful, obsti- 
nate and continued desertion for one year, and the habitual 
indulgence during the time she was his wife of a violent 
and ungovernable temper, all of which charges and the 
facts set up in support thereof the plaintiff alleges are un- 
true; that of the decree of divorce she was never informed 
by said Rawlins, or otherwise. Plaintiff then alleges that 
her said husband died on the 25th December. 1879, intes- 
tate, leaving real estate to the value of 310,000, and per- 
sonal property to the value of $10,000, leaving the defend- 
ants, the plaintiff and her three children, Gartha, Benja- 
min and Daniel, surviving him, his heirs at law; that in 
the year 1880 the defendant, Robert Rawlins, applied for 
and received letters of administration upon his estate, and 
now has possession of the same as such administrator ; that 
said administrator on account of said fraudulent decree re- 
fuses to recognize the three after-born children and the 
plaintaff as legitimate heirs of the deceased entitled to a 
share in the property, claiming that the defendants are the 
sole heirs at law. Plaintiff claims that she is the lawful 
wife of the deceased and entitled to the administration of 
the estate of her husband ; that the letters granted to his 
son are void, should be set aside, and that letters should be 
granted to her. 
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Plaintiff alleges further that the administrator and the 
other defendants are using and appropriating the property 
of the estate, and that they should be enjoined from such 
action until the rights of plaintiffs are determined. 

Plaintiff prays that the decree of divorce may be vacated 
and set aside as null and void; that she be declared the 
widow of the deceased, and her three children heirs at law 
of the intestate with the other defendants ; that the further 
administration of the estate be declared to belong to plain- 
tift; that the letters of administration issued to Robert 
Rawlins be vacated and the said Robert be decreed to turn 
over the property to her for administration, and for an in- 
junction restraining all the defendants from converting or 
disposing of any of the estate, or further administering the 
same, and for subpeena. The bill was filed on the 12th 
day of January, A. D. 1881, and subpeena served March 
8, 1881. 

To this bill a demurrer was interposed, which was over- 
ruled. 

From this order this appeal is taken. 


C. M. Cooper and EF. K. Foster for Appellants. 
John W. Price for Appellees. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The grounds of the demurrer urged upon the hearing of 
this appeal were several in number. We examine them 
without reference to the order of their statement. 

First. That the said infant plaintiffs, if necessary parties 
to this suit, are not made parties by the bill. 

Plaintiff, Amanda Rawlins, sues in her own right and as 
next friend of Gartha Rawlins and the others. 

We had oceasion to examine this question in the case of 
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Sanderson’s Administrators vs. Sanderson, 17 Fla.,820. The 
bill should be filed in the name of the infants through their 
next friend. This, therefore, was good ground of demurrer. 
It is also true that her claim as heir is improper ; she must 
claim as widow. 17 Fla., 820. 

Second. That treating the infants as plaintiffs there is 
misjoinder and multifariousness. 

This is a bill by the surviving wife and three of the heirs 
and distributees against the administrator and the other 
heirs of the deceased husban‘l seeking to recover their share 
of the real and personal property belonging to his estate. 
This is its general character. The plaintiff, the widow, 
seeks further to set aside the administration granted to one 
of the sons of the deceased, and to be appointed adminis- 
tratrix with power to take charge of the estate. 

The ground upon which the plaintiffs base their right is, 
that a decree of divorce from his wife, obtained by the hus- 
band during his life, was a fraud upon the court and upon 
the plaintifts, and was void. Postponing the consideration 
of the matter ot the prayer to be appointed administratrix, 
we consider whether misjoinder or multifariousness exists 
by virtue of the joinder of the wife and her children as co- 
plaintiffs. The demurrer admits the facts set up in the 
bill. It presents upon its face facts which it true constitute 
not an ordinary but an extraordinary fraud, a fraud seldom 
equalled and never excelled by any of the cases in the 
hooks. A husband who would induce his wife to commit 
a crime, and then claim that her separation from him by ju- 
dlicial sentence as punishment resulting from such crime, 
she being prosecuted by him, is an abandonment or deser- 
tion, who, after her release, and while she was living with 
him at his own request as his wife, prosecuted this suit for 
divorce, persuading her not to make any resistance and that 
all would be right, he at this time introducing testimony 
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in his case to show that she was guilty ot extreme cruelty 
and habitually indulged in a violent and ungovernable tem- 
per, is guilty of a fraud upon the court and upon her and 
upon her then unborn child. 

Whether the facts set up in the bill constitute a fraud we 
have therefore no doubt. 

The joinder of the widow and of the children born sub- 
sequent to the divorce as plaintiff is not a misjoinder of 
parties plaintiff. Their rights, while not identical in de- 
gree or in interest, are mutually dependent upon setting 
aside the decree, and as a consequence of a decree of this 
character they have each an interest in the subject matter 
of the suit which can be here readiiy adjudicated. The 
primary relief sought is the setting aside the decree of di- 
voree, and all of the plaintiffs are interested upon the same 
side of this question. We can see no necessity for requir- 
ing this administrator to be subjected to four distinct suits, 
all concerning the distribution of the property of the estate, 
the principal question in eaeh of which (the setting aside 
the decree of divorce) would be the same. Nor do we see 
anything, so far as this matter is concerned, in the objec- 
tion of multifariousness. This bill does not embrace two 
or more distinct subjects within the meaning of the rule 
upon this matter. The bill does not seek relief in respect 
to matters in their nature separate and distinct. “If the 
object of the suit be single, but it happens that different 
persons have separate interests in distinct questions which 
arise out of that single object, it necessarily follows that 
such different persons must be brought before the court in 
order that the suit may conclude the whole subject.” 
Danl. Chy. Pldg. & Prac., 336. We have been able to find 
but one case treating of a like question. Johnson vs. Cole- 
man, Administrator, et a/., 23 Wis., 452. The wife there 
sought to annul a judgment of divorce on the ground of 
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fraud, and the court held that the administrator and heirs 
were proper if not necessary parties. 

The next question raised by the appellant under this de- 
murrer, which we examine here, is, whether this remedy by 
original bill in the nature of a bill of review, so far as the 
divorce is concerned, and an original bill in the matter of 
the administration, so far as it embraces other matters, is a 
remedy which a court of equity will sustain. In cases 
where the husband is alive and the wife seeks to set aside 
a decree of divorce upon the ground of fraud upon his part, 
the usual method is a proceeding in the same cause after 
notice to him. Here the husband is dead, and we are at a 
loss to see how the purposes of this suit can be affected by 
proceedings in that suit. But however this may be, the 
proceeding by an original proceeding or an original bill in 
the nature of a bill of review has been sanctioned by many 
courts of equity in like cases, and we see no objection to it. 
23 Wis., 452; 2 P. Wms., 73; 34 Ala., 455; 3 Barb., 616; 
45 N. H., 110; 4 J. J. Mar., 501; 37 Miss., 198 ; 62 Penn., 
308; 5 Clark (Iowa), 232. 


It is insisted that this suit is barred by the statute of 


limitations. The cause of action accrued here to the widow 
and the children after the death of the husband. He died 
on the 25th December, 1879, and the “action” was com- 
menced March 8, 1881, a period of less than one year and 
three months. There is no section of the statute possibly 
applicable to this bill which would operate as a limitation 
in that time. 

The only other question remaining to be considered is 
the matter of the removal of the present administrator, the 
son, and the substitution of the wife. 

The wife does not allege that she ever applied for letters. 
She having failed to apply, the appointment of the son was 
proper. The bill should be amended by striking out that 
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portion of it which seeks his removal. The removal here 
is sought upon the ground that the wife has an absolute 
right to administer, whereas it is conditional upon her appli- 
cation. This action as a matter of course will not preju- 
dice any right which she or her children may have to his 
removal tor cause or conduct should they succeed in estab- 
lishing the alleged fraud. 

This, we think, disposes of all the questions in the case. 

The order overruling the demurrer is reversed. The 
case will be remanded, with directions to enter an order 
sustaining the demurrer, with leave to amend the bill in 
such particulars as the foregoing opinion indicates is 
deemed necessary by this court. The costs of this appeal 
will be taxed equally against the parties, as the principal 
grounds upon which the demurrer is here sustained were 
not urged in the Circuit Court, and for further proceed- 


Ings. 





Crump, ADMINISTRATOR, APPELLANT, Vs. PERKINS, ADMIN- 
ISTRATOR, APPELLEE. 


1. The objection to a supplemental bill in equity made at the hearing, 
that it seeks to maintain the suit upon new facts, which have oc- 
curred since the filing of the original bill, and which make a new 
case, cannot be heard. Such an objection is waived by omitting 
to demur to the bill upon that ground and going into a hearing 
upon the merits. 


2. Upon sustaining a plea it is not « matter of course for the court to 
direct or award an issue. The plaintiff should ask leave to put the 
facts of the plea in issue, or should undertake to reply, if he so de- 
sires. Where the notice by the plaintiff of the hearing upon the 
plea was accompanied by a notice of hearing upon the merits to be 
had next day, and for a final determination, the court very prop- 
erly presumed that the plaintiff, instead of wishing to reply to the 
plea, desired the action of the court to be final. 
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3. A plea and answer in support thereof is one pleading. Such answer 
is no distinct part of the defense. It must be treated as a part of 
the plea. While a replication in such case restrieted to the answer 
is improper, yet after it is treated by the court and the parties as 
putting in issue the matters of fact alleged in the plea and answer, 
and after testimony applicable to such issue, and setting the cause 
down for tinal hearing and decree upon the merits, this court will 
not, upon appeal, reverse such decree, unless there is error upon 
the merits. 


Appeal trom the Cireuit Court tor Madison county, to 
which court the case was transferred from Leon county. 

This was a bill filed on the 27th January, 1870, in the 
Cireuit Court for Leon county by appellant against Wil- 
liam Perkins, and upon his death revived against his ad- 
ministrator, John H. Perkins. Complainant alleges that 
at the time of Simpson’s death a mercantile copartnership 
existed between himself and Simpson; that said Perkins 
upon the death of Simpson retained the assets of the firm 
as surviving partner. Plaintiff prays an account of the 
partnership matters and a decree for what may be found 
due him. Defendant answered, admitting the partnership, 
avering inter alia that the ettects of the copartnership con- 
sisted of notes and accounts, a number of which were 
worthless; that the tirm was indebted to a considerable 
extent ; that he has proceeded to collect the debts as speed- 
ily as he could, and applied the moneys to the payment of 
the debts, and submits to an accounting. He alleges fur- 
ther that he was unable to read and write, and that Simp- 
son kept the books, and had during his lifetime the entire 
management of the business. A statement of account pre- 
pared by an accountant of their mutual selection is filed as 
an exhibit. Defendant avers that there are erroneous en- 
tries in the books, and claims that those errors were admit- 
ted by Crump, the plaintiff. 

Upon bill and answer there was a reference to a master 
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and master’s report, but there is no account stated’ by the 
master which could be made the basis of a decree. This 
report contains references to many matters connected with 
the accounts, but the determination of the questions in- 
volved in this appeal does not involve their consideration. 
To this report there were exceptions by the defendant, and 
it was not acceptable to either party. Upon an ex parte 
application, and after leave granted, the complainant, on 
the second of July, A. D. 1875, filed a supplemental bill. 
After setting forth the proceedings already had in the case 
the plaintiff alleges that both parties being dissatisfied with 
the report of the master agreed to disregard it and make 
an amicable settlement between themselves, and that in the 
presence of their respective counsel they executed an agree- 
ment which provided that the bill should be dismissed and 
the settlement made should be final of all demands between 
the parties arising out of the bill; that there was a classi- 
fication of the assets made, but no actual decision had; 
that this agreement provided that the notes and accounts 
should be divided between the parties as early as practica- 
ble, but from various causes it did not become practicable 
to make said division until July 31, 1872, and that conse- 
quently the bill was not dismissed ; that on the 31st July, 
1872, complainant and the said Perkins, with James Con- 
ner and Daniel Switzer, principal debtors of said firm, met 
at the office of complainant’s counsel, and at the request of 
said parties a statement was drawn up by Bolling Baker, 
showing the solvent assets of said firm, ineluding the 
amounts due by each party to the firm. A copy of the 
statement is made an exhibit to the supplemental bill. 
Complainant alleges further that a division was made of 
the notes which the parties considered solvent and an equal 
portion assigned to each, the largest notes being those of 
Switzer and Conner, who executed new notes for the bal- 
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ances due by them, which notes were left with complain- 
ant’s counsel to abide the final settlement between the par- 
ties ; that this statement shows that Perkins was in debt 
to the firm $1,477.36, to one-half of which sum Crump, as 
administrator of Simpson, is entitled ;. that upon applica- 
tion subsequently made by plaintiff to Perkins for the pay- 
ment of this sum he, Perkins, declined to pay anything, 
alleging that the statement was erroneous. Plaintitt 
prayed fora decree for the sum of $738.68, less $50, or 
that another reference be had and account stated by a 
master. 

To this bill, on the 4th of October, 1875, the defendant 
interposed a demurrer and plea. The grounds of the de- 
murrer were, because it appeared by the bill and exhibits 
that there had been a full settlement and adjustment of the 
matters referred to and because there was no equity in the 
bill. The plea is defective, in that it does not set out any 
matter of fact independent of the demurrer, but pleads the 
“above named settlement and adjustment,” meaning the 
settlement set out in the bill. No attention seems to have 
been given it. The demurrer was overruled on the 28th of 
June, A. D. 1876. After various proceedings looking to a 
revival of the suit which it is unnecessary to mention, and 
on the 3d of February, A. D. 1880, what the defendant 
called a plea and answer and demurrer was filed by defend- 
ant. “For plea and demurrer” to the bill, “or unto so 
much and such parts thereof as this defendant is advised, 
is or are material or necessary for him to plead or make 
answer unto, this defendant saith.” That he admits the 
facts as to filing of the original bill and the proceedings 
set forth up to and including the settlement had in the 
year 1871, and pleads said compromise and settlement as a 
bar to the account prayed for by the plaintiff, avering will- 
ingness upon his part to abide by and perform all the terms 
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of said settlement so far as they are obligatory upon him. 
Through the answers filed the defendant denies that the 
statement marked exhibit “ B” was drawn up and exhibi- 
ted as stated by plaintiff, or that any sum as stated in the 
bill was due by Perkins to Crump, giving in detail the 
facts connected with the matter, and affirming that exhibit 
« A” is the true and final settlement between the parties. 
To this answer there was a replication filed. So far as this 
paper purported to be a demurrer no attention seems to 
have been given to it. There was no particular replication 
to the plea. 

After testimony taken covering both the subject-matter 
of the answer as well as the plea, on the 9th of Decem- 
ber, A. D., 1880, the defendant’s counsel was served by 
plaintiff’s attorneys with a notice that on the 20th of De- 
cember they would make application to the Judge to pro- 
ceed at once to a hearing of argument of the plea filed by 
the defendant, stating that said plea had been set down for 
a hearing on the first of March, 1880, as well as that on 
the next day, or as soon thereafter as counsel could be 
heard, they would ask the Judge to proceed to a final hear- 
ing and determination of said cause, “ the same being set 
down for hearing by plaintiff and now ready for final de- 
termination.” 

The transcript of the record then recites that on the 17th 
ot January, A. D. 1831, “ in pursuance of the above notice 
this canse came on to be heard, * * * and after judg- 
ment of counsel judgment was rendered in words and fig- 
ures as follows.” After stating the title of the case the de- 
eree continues: “ This cause came on to be further heard, 
and was argued by counsel, and thereupon, upon considera- 
tion thereof, it was ordered, adjudged and decreed as fol- 
lows, to-wit: That upon the law and the merits of the case 
the plea of defendant, John H. Perkins, as the administra- 
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tor, &c., of the estate of William Perkins, deceased, be sus- 
tained, and that the supplemental bill of John R. Crump, 
who sues as the administrator of Lewis T. Simpson, de- 
ceased, complainant, be dismissed with costs.” 

It is from this decree that this appeal is taken. 


D. 8. Walker, Jr., for Appellant. 
R. B. Hilton, for Appellee. 


Mr. Justice Westcott delivered the opinion of the 
court. 


The respondent in this case seeks, independent of its 
merits, to maintain the final decree dismissing the bill 
upon its merits on account of matters in connection with 
the supplemental bill. It is objected that it was filed ex 
parte and without notice. After general demurrer, plea 
and answer in support thereof, and hearing upon the mer- 
its and final decree, the want of notice if necessary in such 
case is waived. It is also urged that by this bill new mat- 
ters occurring since the filing of the original bill constitut- 
ing a new case are sought to be brought forward by way of 
supplement; that the case made by the bill, if any case is 
made, is the subject-matter of an original suit in equity. 
If any such objection as this was made at any time in the 
Circuit Court the record does not disclose it. The first 
pleading in response to this supplemental bill is a general! 
demurrer for want of equity. This being overruled, there 
was a plea and answer in support thereof and after testi- 
mony a final hearing. 

This objection, even if it be a good one, must, under these 
circumstances, be regarded as waived. There was here a 
general demurrer for want of equity. No such ground as 
that the matter of the supplemental bill is the subject of 


original rather than supplemental proceedings was set up 
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in the demurrer. In the case of Pinch vs. Anthony, ef a/., 
10 Allen, 477, it appeared “ that at the time of filing the 
original bill the plaintiff had no cause of action. The 
plaintiff afterwards filed a supplemental bil! setting forth 
certain facts that had occurred during the pendency of the 
suit.” It was objected that the facts set forth in the sup- 
plemental bill could not be considered in that suit, but that 
the bill should be dismissed and the plaintiff be left to 
bring a new suit, if he has good cause of action. Say the 
court: * We have found no authority that goes so far as 
to authorize a party who has no cause of action at the time 
of filing his origina] bill to file a supplemental bill in order 
to maintain his suit upon a cause of action that accrued 
after the original bill was filed, even though it arose out of 
the same transaction that was the subject of the original 
bill. It would seem to be contrary to principle to allow 
this to be done. Milner vs. Milner, 2 Edw. Chy., 114, is 
an authority against allowing a new cause of action to be 
stated in a supplemental bill. But the plaintiff may, by 
means of a supplemental bill, introduce into his case facts 
that have occurred since the original bill was filed. The 
extent to which this may be done is not definitely set- 
tled. But if he goes too far in this respect the defendant 
has opportunity to object to it when leave is asked to file 
the supplemental bill, (Pedrick vs. White, 1 Met., 76,) or 
by demurrer to the bill for that cause after it is filed. In 
this case the defendant did demur, but did not present this 
asa ground of demurrer. 8 Allen, 536. The cause was 
sent to a master, and was recommitted to him by consent 
of both parties for the purpose of being fully heard upon 
its merits, and it has been so heard and his report.embraces 
every matter that would have been modified if a new bill 
had been filed. The objection to the supplemental bill 
ought therefore to be regarded as waived. Pingree vs. 
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Coftin, 12 Gray, 288, 333; Story’s Eq. Pldg., $528, and 
note; Underhill vs. Van Cortlandt, 2 John. Chy., 369.” 
See also 2 Dan’l Chy. Pldg. & Prac., Cooper’s Ed., 1,524, 
and note. In the case now before this court the objection 
was not taken by demurrer, and there was testimony taken 
after plea and answer in support thereof. Whether this 
objection was urged at the hearing in the Cireuit Court we 
know not. The transcript of the record is silent as to the 
matter. But even if it was the objection, according to the 
principle of the case in the 10th of Allen and the cases 
cited above, should have been disregarded. It is unneces- 
sary to enter into a discussion here to show that such objec- 
tions as these, not necessary to the determination of the 
merits of a controversy, should be made betore the hearing 
when quite all of the expenses of the litigation have been 
incurred. As remarked by Chancellor Kent in Underhill 
vs. Van Cortlandt, 2 John. Chy., 369: “It would be an 
abuse of justice if the defendant was to be permitted to pro- 
tract a litigation to this extent, and with the expense that 
has attended this suit, and then, at the final hearing, inter- 
pose with this preliminary objection.” 

This disposes of the matter presented by the respondent 
#s the ground upon which the decree should be sustained. 
The appellant asks a reversal upon the ground that the 
hearing being had upon the plea it was error for the court 
to dismiss the bill; that the decree should have been inter- 
loeutory, permitting him to take issue upon it. This is not 
the case made by this record. The notice was for a hear- 
ing upon the plea to be had on one day and for a final 
hearing and determination of said cause on the next day. 
The final hearing was had long after the time fixed for 
either hearing, and the decree of the court was, that upon 
the law and merits of the case the plea of the defendant be 
sustained and the bill dismissed. This is a decree not sim- 
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ply upon the face of the plea accepting its allegations as 
true. The case was before the court upon plea, answer in 
support thereof, replication in form to answer and testi- 
mony, and the court considered the case not solely with 
reference to the sufficiency of the plea upon its face, but 
with reference to the testimony taken, which was entirely 
applicable to the allegations of the bill, to the averments of 
the plea and the answer in support of it. In-addition to 
this it is not a matter of course to direct an issue upon a 
plea being sustained. In this case the plea and answer in 
support thereof went to the whole bill. The bill asked for 
a decree for a specific sum as due upon an alleged mutual 
settlement of partnership accounts, or for a decree for a ref- 
erence to settle the partnership account. The plea and an- 
swer in support thereof set up an alleged antecedent settle- 
ment, the answer as well as the plea denying any subsequent 
modification of the settlement, or that any sum was due 
plaintift on any account. ‘“ Where a plea to the whole or 
part of a bill is allowed upon argument, the plaintiff, unless 
he undertakes to reply to the plea, or the court otherwise directs, 
is to pay to the party by whom the plea is filed the costs 
of the plea, and if the plea is to the whole bill the costs of 
the suit also, and in such last-mentioned case the order 
allowing the plea is to direct the dismissal of the bill.” 
Dan] Chy. Pldg. & Prae., 698. 

The plaintiff here in no manner undertook to reply to 
the plea, and it was proper that the order allowing the plea 
should dismiss the bill, as the plaintiff in no way suggested 
a desire to reply to it and go into proofs, but on the con- 
trary gave notice that he would on the next day after the 
hearing of the plea ask the Judge to proceed to a final 
hearing, avering that the case was “ now ready ” (meaning 
at the time the notice of hearing upon the plea and for final 
hearing was given,) “for final determination.” Under 
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Rules 52 and 54 of the Rules governing Courts of Equity, 
this plea should have been replied to by plaintiff or set 
down for argument by the rule day next succeeding the 
rule day on which it was filed, and if allowed upon the 
hearing the defendant would have been entitled to his 
costs, and unless leave to file replication to plea was asked 
for or the court otherwise ordered, the decree was final. 
The rule where the plea is allowed and the plaintiff fails to 
reply as stated by Barbour, (1 Barb. Chy. Prac., 121,) is 
that “ not only the validity of the plea as a bar is admitted, 
but the truth of the facts set up in it; and of course the 
suit is at an end.” The court may, without such applica- 
tion, direct upon a hearing that the benefit of the plea 
shall be saved to the defendant at the hearing. Here there 
was a hearing upon the plea as well as upon the facts dis- 
closed at the tinal hearing, and that is to the plaintiff the 
most favorable method in which a plea can be considered. 
3 Paige, 572: 1 Barb. Chy. Prac., 121, 122. 

It is thus apparent that in the view in which this case 
has been discussed by the defendant and respondent, we can 
see no ground for a dismissal of the bill, which order he 
seeks to sustain, nor do we agree with the legal proposi- 
tions upon which the appellant and piaintiff seeks to re- 
verse the decree. 

We will state our own view of the case as it was pre- 
sented to the Circuit Court. 

This is a case of a plea and answer in support thereof. 
The supplemental bill sets up an agreement, which it al- 
leges provided for and agreed upon the terms of a settlement 
which it alleges was carried out by subsequent agreement, 
under which subsequent agreement plaintiff claimed a sum 
was due him. The plea set up the first agreement as a fina! 
settlement, and the answer in support thereof denies any 
subsequent settlement as alleged, or that any sum was due. 
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Our general views in reference to such a pleading are given 
in the case of Hart Ex. vs. Sanderson’s Administrators, 16 
Fla., 264-268. “In such cases the plea and answer form 
but one defence, and the title of such pleading is properly 
the ‘ plea and answer,’ or ‘the joint plea and answer,’ or 
‘the joint and several plea and answer, and the only proper 
title to a replication in such case is a replication to ‘the 
plea and answer.” 1 Barb. Chy. Prac., 174. Upon argu- 
ment of such a plea, ifthe defendant appears not to have 
sufficiently supported his plea by his answer, the plea must 
be overruled and ordered to stand for an answer only. 1 
Barb. Chy. Prac., 120; Mit. Eq. Pldg., 304; 3 Atk., 304; 
Welford’s Eq., 394. For a form of such plea and answer 
see 2 Newland’s Chy., 127. Where there is such plea and 
answer the replication must be to the plea and answer. 
Welford’s Eq., 214; Kirby vs. Buston,5 Mad., 378; 1 Sim. 
& Stu., 135: 10 Sim., 285. <A replication to the answer 
alone is not admissible because the plea and the answer are 
one pleading mutually dependent upon each other. Here 
it is true the replication is restricted by its terms to the an- 
swer, but after treatment of the case by the court and by 
the parties in taking testimony applicable as well to the 
averments of the plea as to the answer, and going into a 
hearing upon the merits in the same manner as if a prop- 
erly framed replication had been filed, we know of no rule 
which would justify an appellate tribunal in reversing a de- 
cree in order to give the plaintiff the opportunity to reopen 
the case to take additional testimony, which opportunity 
has been given him, and of which so far as this record dis- 
closes he has fully availed himself. The practice in the 
English and American courts is after witnesses have been 
examined to allow the replication to be filed nune pro tune. 
Mit. Chy., $523; Welford’s Chy., $400; 1 Woods, 667; 1 
Bibb, 277; 3 Blackf., 115; 12 Gill. & John., 271; 1 Ired. 
Chy., 117; 3 John. Chy., 363: 1 Bibb, 338. 
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In a case at law in the Supreme Court of the United 
States it was held that the fact that no replication was put 
in to two or three special pleas raising distinct defences 
is not a matter for reversal, the case having been tried be- 
low as if the pleadings had been perfect and in form. 7 
Wall., 565. Certainly in a case in equity where there is 
only one plea and an answer in support thereot, to which 
all the testimony must necessarily be applicable, the mere 
omission to file a proper replication cannot be available 
upon appeal. In this case to reverse the decree for this 
reason would be to give the plaintiff an advantage on ac- 
count of his own want of accuracy in framing his replica- 
tion after he has had all the advantage it would have given 
him if correct. 

We think, therefore, that in our treatment of the case we 
must regard any such irregularity as waived by the plain- 
tiff treating the issues as properly made up. This brings 
us to the consideration of the case as it appears upon the 
pleadings and the testimony. 

We do not propose to discuss the facts at length. After 
a bill to settle the partnership matter, a reference to a mas- 
ter and his report, these parties being each dissatistied with 
the report as a final settlement of their differences, by their 
attorneys upon conference executed the following paper. 

After stating the case the paper proceeds : ; 

“ The master’s report in this case having been filed and 
exceptions thereto withdrawn, it is agreed between the 
parties to said cause that the same be dismissed: and that 
each party pay his own costs, except the master’s fee of 
fifty dollars, which having been paid by J. R. Crump, it is 
agreed that William Perkins shall refund to‘said Crump 
twenty-five dollars. It is further agreed that the accounts 
and notes having been assorted into three classes, namely, 
good, bad and doubtful, it is agreed that the attorneys in 
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said case shall proceed as early as practicable to divide said 
accounts equally between said parties, dividing to each 
party an equal amount of each class of said accounts and 
notes, and that upon said division said attorneys will exe- 
cute their respective receipts to the respective parties for 
the notes and accounts divided to each, and that said ac- 
counts and notes remain in the hands of said attorneys re- 
spectively for collection or otherwise as either of the said 
parties may direct in reference to his own divided share of 
said notes, and that this be considered and is hereby de- 
clared to be a final settlement of all demands between said 
parties growing out of said suit. 
“ Botting Baker, 
“Attorney for J. R. Crump. 
“R. B. Hiiton, 
“Attorney for William Perkins.” 

After executing this paper, at a subsequent day, Crump, 
William Perkins, who could neither read nor write, and 
John H. Perkins, his son, met at the office of Bolling 
Baker, Esq., for the purpose of dividing the notes as above 
agreed upon, the counsel of William Perkins being absent 
from the State, Crump’s counsel, who seemed to have deter- 
mined and stated the account, swears that he stated a gen- 
eral result of the account at that time, which, though not 
reduced to writing then, was subsequently reduced to writ- 
ing by him. He states that he has no recollection of either 
of the parties agreeing in any exact words that they, or 
either of them, would be bound by such statements, but 
heard nothing to the contrary. This agreement was not 
then signed, this witness stating that both parties insisted 
upon leaving as soon as the result of the various calcula- 
tions were arrived at, and that he thinks they left before 
statement “ B” was drawn up in its present form. State- 
ment “* B” is as follows: 
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Statement of Final Settlement of Accounts between J. R. 
Crump and W. Perkins of the Firm of Simpson & Per- 
kins. 

Amount of good notes in hands of Messrs. Hilton, Walker & Baker, 
VIZ: 


Note of James Conner and interest... ......... 0.020. 2eee00- $2,407.78 
I is cc akcd pinta bad daliandacwkiesar sie ane 382.42 
Note of J. R. Crump, administrator of Simpson............. 108.07 


$2,892.30 
To amount cash collected by W. Perkins on notes and ae- 


Oe n.d 5 cnc s etre dutvebs esieaecvabcebeice bes $3,685.66 
By amount debts paid. ............-.ce..eee- eee 2,208.30— 1,477.36 
Total notes and cash good. ........6 06. cece cece eee eee eee. 84,369.66 
Of which Mr. Crump is entitled to receive from Mr. Perkins ~ 
MN «Ad snk marke dnp nade weenie sadnioned 2738.68 
And in notes in Attorney's hands................ 1,446.15— 2,184.83 
Of which Mr. Perkins is entitled to retain in eash. $738.68 
And to receive in notes... 2.0.0... 6.0. eee cee ees 1,446 15— 2,184.83 


84,369.66 

The $738.68 cash due Mr. Crump should bear interest 
from March 4, 1867, until paid ; thus, cash, 3738.68 ; inter- 
est at 8 per cent. to settlement. 

John H. Perkins testifies that he was present at the date 
of this last alleged settlement ; that Bolling Baker was to 
make it in conformity with the antecedent agreement for 
tinal settlement ; that the papers were examined and classi- 
tied ; that a note signed by Conner & Carr they considered 
of sufficient value to divide by making two notes, and that 
the remainder of the papers were left in the hands of Boll- 
ing Baker for collection, and all the proceeds of said collec- 
tions were to be equally divided; that Mr. Perkins paid $25, 
one-half of the fee of the master, and this was considered a 
tinal settlement. 

J. B. Conner, who was present at this interview and set- 
tlement, says a note held by them against him was divided, 
and that he knew of no agreement between them at that 
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time, except that there was to be made on that day a divis- 
ion of al].the notes and accounts, which he supposed was a 
full and complete settlement. 

Without entering into any argument as to the effect of 
this testimony, we simply state our conclusion to be that 
everything done by plaintiff’s counsel on this occasion, au- 
thorized by the defendant, was the classification and divis- 
ion of the notes and accounts. 

The plaintiff’s counsel was not. given authority either at 
that or any other time to make himself the master in this 
case to state an account between the parties according to his 
views from the books. He was upon this occasion to elas- 
sify the notes and accounts. This division he states he 
made, that both parties declined to take any of the accounts 
then before them; that both agreed they were all hopeless, 
and that they would be left with him, and if either Crump 
or Perkins could collect anything from them or use them in 
any way, each would account to the other for his share of 
the amount so realized. He states'that he has never col- 
lected any of them, nor heard that Crump or Perkins ever 
did. This was the execution of the agreement made by 
the parties. The subsequent statement “ B” made in the 
absence of, and not consented to, did not represent any 
division of the notes and aecounts by Perkins & Crump, as 
they had agreed upon, but was the counsel’s view as to 
what constituted a division of the “ assets,” which was his 
construction of the agreement, while no agreement to 
divide the “assets” was ever made, but a definite agree- 
ment to divide the notes and accounts after classification as 
to value. The agreement that Perkins, as a matter of final 
settlement, should pay as a debt due Crump twenty-tive 
dollars, and the agreement, as admitted by Baker, that the 
accounts as collected were to be divided between them, is 
not consistent with the idea that Perkins upon this settle- 
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ment was understood to be the debtor of Crump to the 
amount of over seven hundred dollars. Again, Baker's 
evidence shows that the accounts and notes to be divided 
were ina package before that time made out by the mas- 
ter, and that “ the individual accounts of the partners were not 
drawn off, nor were they in the packages, so far as | remember, 
with the other assets.” 
The decree is affirmed. 


A petition for a rehearing was filed. 


Mr. Justice Westcott delivered the following opinion 
thereon: 


This case, as we understand it after careful examination, 
is stated and decided in the opinion heretofore delivered. 
After examination of this petition we find no sufficient rea- 
son to grant a rehearing. It is therefore denied. 





Mary P. Branch, APPELLANT, vs. ALGERNON S. CoLg, 
APPELLEE. 
1. A suit in equity claiming dower and mesne profits is not an action 


for the recovery of real property based upon the seizin or posses- 
sion of the plaintiff, her ancestor, predecessor or grantor. 


2. A suit in equity claiming dower and mesne profits is ‘an action for 
relief not hereinbefore provided for," within the meaning of the 
twelfth section of the act of limitations of this State. 


Appeal from the Circuit Court for Leon county. 
The facts are stated in the opinion. 


J. T. Bernard and R. B. Hilton for Appellant. 


[. This is not such an action as is meant by section 12th, 
page 22, act 1872. By reference to said act it will be seen 
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that from section 25, section 9 inclusive, the limitations 
therein mentioned refer exclusively to actions relating to 
real property, the time being limited to seven years, with 
certain exceptions of disability mentioned in section 9. 
Section 10 relates to other than actions for real property. 
Section 11 to offsets. Section 12 provides that “an action 
for relief not hereinbefore provided for must be commenced 
within four years after the cause of action accrued.” We 
‘contend that this is not such an action as was contemplated 
by the statute. At the time of the passage of this act, Feb- 
ruary 22, 1872, the Code of Procedure was in force. An 
action is therein defined to be “an ordinary proceeding in 
a court of justice by which a party prosecutes another party 
for the enforcement or protection of a right, the redress or 
prevention of a wrong, or the punishment of a public 
offence.”” Bush, 457. To institute an action then there 
“must be an adverse claim or interest.”” What relation 
does the widow sustain to the heir or feoffee? Her right 
differs from all other mere rights of action in not being 
the result of any adverse jus possessionis acquired by 
the heir or feoffee. Ridgway, et uz., vs. McAlpine, 31 
Ala., 462. The widow’s title to dower is involved with 
and inherent in that of the heir or feoffee. The seizin or 
possesion of either, although for himself, inures also to 
the benefit of the claimant in dower. Park on Dower, 
335, as cited in Ridgway, et ux., vs. McAlpine, 31 Ala., 
463. This was not an action, but would be a special pro- 
ceeding under the definition as given in the code. 

II. Section 12 does not refer to actions based on real es- 
tate, because every phase relating to any interest in realty 
had been provided for in section 2 to 8, inclusive. They 
all refer to an adverse interest as to title or possession, and 
therefore section 12 can only refer to such actions as are not 
specified in section 10. 


24 
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III. But if it can be considered as barring an application 
for dower, it would not apply in this instance if the opera- 
tion of the statute is prospective. Dower is a continuation 
of the husband’s estate. Joseph Branch, the husband of 
appellant, died in 1868, before the passage of the act. Had 
he died since then it would only (if section 12 applies to 
dower) have affected the right of appellant. Tooke vs. 
Hardeman, 7 Geo., 20; Chapman vs. Schroeder, 10 Geo., 
$21; Ridgway, et ux., vs. McAlpine, 31 Ala., 464. 

IV. There can be no limit to an application for dower 
unless expressly stated in the statute of limitation. In all 
the old and most of the modern authorities the widow is 
pronounced the favorite of the law, and unless expressly 
mentioned, the statute of limitation does not run against 
dower. Ramsey vs. Dozier, Treadw. (S. C.) Court, 112; 
Mitchel vs. Pages, 1 Not. & M., (S. C.) 85; Burdley vs. 
Clayton, 5 Harr., (Del.) 154; Ridgway vs. Me., 31 Ala., 
458 ; Owen vs. Campbell, 32 Ala., 521; Tooke vs. Harde- 
man, 7 Geo., 20; Parker vs. Clear, 1 Met., (Mass.) 24; We- 
kem vs. Roach, Dudley, (Geo.) 123; May vs. Ramsey, 1 
Mich., 1; Barnard vs. Edwards, 4 N. H., 107; Wright vs. 
Conover, 7 N. J., (2 Hals.) 482; Park on Dower and 4 
Kent, 70. See especially authorities in 31 Ala., 458, where 
the court says: “ The reasons upon which these decisions, 
English and American, have been mainly based are that 
dower is highly favored ; that the right to it is unlike any 
other right to land; that it differs from all other mere 
rights of action in not being the result of any adverse jus 
possessionis acquired by the heir of feoffee; that its own 
distinguishing peculiarities, and the favor to which it has 
been so long a time entitled by law are sufficient to except 
and exempt asuit for the assignment and recovery of dower 
from the operations of all general statutes of limitation, how- 
ever broad and comprehensive, which do not expressly name it 














JUNE TERM, 1881. 871 





Branch v. Cole—Argument of Counsel. 


or include it by unavoidable implication.” In Ilowaadiffer- 
ent doctrine is held, (Phares vs. Walters, page 102, 6 
Clarke,) but even there Section 1,397 of the Code requires 
that applications may be made within fen years. See lowa 
Code. Again, it will be noticed that in nearly all the 
States where the code has been adopted, the widow is ad- 
judged barred under the general statutes of limitation, but 
in other States there is a different ruling. 

V. From the nature of the widow’s interest in the real 
estate of which her husband was seized during her cover- 
ture there can be no limitation to bar her of her right in 
claiming dower. What is the nature of this interest? It 
is involved with and inherent in that of heir or feoffee:; 
the seizin or possession-of either, although for himself, in- 
ures also to the benefit of the claimant in dower. Ridg- 
way vs. McAlpine, 31 Ala., 463. The alienee and widow 
are somewhat then like tenants in common, “ for none 
knoweth his own severalty.” She is considered as being 
in possession. 10 Geo., 327; 4 Kent, 66. If, then, her po- 
sition is somewhat analagous to that of a tenant in common 
she is not barred. Atkinson vs. Atkinson, 37 N. H., 436, 
and Campbell vs. Campbell, 13 N. H., 483; Burns vs. 
Byrne, 45 Iowa, 285; Haley vs. Glidden, 10 N. H., 402; 
Atherton vs. Johnson, 2 N. H., 31. 


W. I. Vason and D. S. Walker, Jr., tor Appellee. 


The decisions have heretofore varied in the different 
States, but at present it has been decided in all the States 
where the question has arisen that the action for dower is 
within the statute, though not specially named therein, 
provided the language of the statute brings it plainly with- 
in the meaning and scope of the statute. Jones vs. Powell, 
6 Johns. Ch., 194; Phares vs. Walters, 6 Iowa, 112; 38 
Il., 33. 
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The only difference being that in some of the States the 


‘statute commmences to run—first, from the death ot the 


husband ; second, in other States from the date of the de- 
mand made by widow; third, and in others, by equitable 
construction, dower is barred like other actions, if not 
brought within the time limited for the bringing of other 
actions. 

We shall review a few decisions of each kind. 

In Iowa, first in the case of Phares vs. Walters, the only 
question which the court found it necessary to decide was 
what was meant in the statute by the words “ real prop- 
erty.” And they being defined by the laws of Iowa to 
mean lands, tenements and hereditaments, and all rights 


‘thereto and all interests therein, equitable as well as legal, 


the court decided that the action for dower was clearly in- 
cluded in the statute. 

In New York, in James vs. Powell, 6 Johns. Ch., 194, 
Chancellor Kent said: “ That if there had not been a spe- 
cial statute giving the widow the right at any time during 
her life to claim her dower, her action would have been 
barred like any other action. The general and sweeping 
language of this act (says the Chancellor), no less than the 
sound policy of it, would dictate the application of it to 
the action of dower, as well as any other real action.” 
That portion of the New York statute to which the Chan- 
cellor applies the foregoing positive language is in the same 
words as the second and third sections of our statute. We 
consider this as the best and most direct and positive au- 
thority. Tyler on Eject. & Adv. Poss., 101, 102. 

In Kentucky the decisions have been the same. See 10 
B. Monroe, 782; Scribner on Dower, 525, 526, 531; also 
528, note 5, which shows that like decisions have been 
made in Pennsylvania. The statute of limitations of New 
Jersey “applies to the action of dower. and may be pleaded 
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in equity as well as in law.” Conover vs. Wright, 2 Hal- 
stead Ch., 613, 616, 617; see also Tuttle vs. Wilson, 10 
Ohio, 24; Kingsolning vs. Pierce, 18 B. Monroe, 782; 
Toney vs. Miner, 1 Smede & Msh., 489. 

Second. Where the statute begins to run from date of de- 
mand made. See Robin vs. Flanders, 33 N. H. R., 524; 
Tyler on Eject. and Adv. Poss., 114; Carmichael vs. Car- 
michael, 5 Humphries, 96. 

The course of decision in South Carolina has been to date 
the running of the statute, not from the accrual of the. 
right, but from the accrual of the right of action for its as- 
sertion, so that the statute does not begin to run until there 
is a possession in some one adverse to the claimant of. 
dower. Angel on Limitations, Sec. 367, page 360; also 
Scribner on Dower, 540; Richards vs. Tolbert, Rice 8. C. 
Eq. R., 158, 170; Wilson vs. Lanahan, McMullan’s 8. C. 
Eq., 35, 37. 

Third. Where by equitable construction dower is barred 
like other actions, if not brought in the time limited for 
bringing other actions. 

In Story’s Eq. Jurisp., Sec. 1,520, it is said: “A defence 
peculiar to courts of equity is that founded upon mere 
lapse of time and the staleness of the claim in cases where 
no statute of limitations directly governs the case. Insuch 
cases courts of equity act sometimes by analogy to the law, 
and sometimes act upon their own inherent doctrine of dis- 
couraging, for the peace of society, antiquated demands, by 
rsfusing to interfere where there has been gross laches in 
prosecuting rights, or long and unreasonable acquiesence in 
the assertion of rights.” This is quoted in Scribner on 
Dower, 531, as entirely applicable to actions for dower ;. 
also in Tuttle vs. Wilson, 10 Ohio, 24; Ralls vs. Hughes, 1, 
Dana Ky., 407; Boyle vs. Roman, 3 Dess. So. Ca., 555. 

In 1 Dana it is said that the time when it is proper to 
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dismiss a claim as stale is usually by analogy to the time 
limited by law. Scribner on Dower, 532. 

In Maine it is held that the equitable as well as the legal 
presumption is, that dower has been released, if not sued 
for within the time limited for other real actions under 
the statute. Dunham vs. Angier, 20 Me., 242, 245. The 
rule should be the same in Mass. Tyler on Eject. & Adv. 
Poss., 116. 

See also as to when the cause of action for dower com- 
mences generally. Scribner on Dower, 541, Sec. 27; Angel 
on Limitations, 42; Owen vs. Peacock, 38 IIl., 38, 39; 
Hooper vs. Hooper, 2 Zabriskie, N. J., 715; 18 B. Mon- 
roe, 107. 

The circumstances of the case at bar make it one of 
those cases wherein a court of equity will gladly allow a 
defendant to avail himself of this defence peculiar to its 
jurisprudence. 

The plaintiff knew that Cole had purchased the land un- 
der the power of attorney made five years before she mar- 
ried Branch, and she waits for 13 years before she files her 
bill. The presumption is that Cole gave full value for the 
land, and that he always thought he bought it unencum- 
bered with any dower rights. Owen vs. Peacock, 38 IIl., 
33, 37 and 38. 

In those States where dower has been decided not to be 
in the statute, it has been upon the grounds that the widow 
did not count on her own seizin, or that of her ancestor, 
predecessor or grantor. Dunham vs. Angier, 20 Maine, 
245. 

This reasoning would apply to all the States, for their 
statutes in this respect are the same, since the accrual of 
the right under them all depends upon the seizin of the 
plaintiff, or his ancestor, predecessor or grantor, within the 
time limited by the statute. 

But in all the States where it has been decided that 
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dower is barred there is a distinction made between the 
right to enter and the right of action to recover. 

And from the policy of the law it has been decided uni- 
versally that the statute commences to run against dower 
from the time the widow can assert her right, to-wit: the 
death of her husband, or from the time she asserts her 
right and it is denied ; though she has not the right to en- 
ter, because she does not count on her own seizin, or that of 
her ancestor, &c., yet she has the right to bring her action 
to recover real estate, and she must bring that action with- 
in the time limited for other real actions, after that right 
accrues, or the presumption will be that she has released 
her right. 

In Mr. Tyler’s late work on Ejectment and Adv. Poss., 
“the statutory policy of the several States in respect to the 
action for the recovery of real property ” is set forth in full. 
The 12th section was expressly included in our statute for 
the purpose of barring every imaginable action, suit, claim 
or demand known to the law, by which relief could be 
asked. 

There is no force in the reasoning that dower is favored 
in law, when applied to such questions as are presented in 
this case. In Owen vs. Peacock, 38 IIl., 33, 37, when the 
question before the court was the same as the one here un- 
der consideration, the court said: “Although dower is fa- 
vored in law, yet there is nothing so peculiar in the right 
as to give it a special immunity over all other rights to real 
estate, when a remedy is sought to enforce the right.” 

In England, where dower originated, and is favored more 
than anywhere else, it is barred by the statute of non-claim, 
unless brought within five years after the widow is de- 
forced. And deforcement in England is exactly the same 
thing as the non-compliance of the representative of an es- 
tate in setting aside dower under Chap. 380, Sec. 1, Laws 
of Florida. 3 Black., 173; Parker vs. Obear, 7 Met., 30. 
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In Alabama, where much is said about the favor which 
should be shown dower, the statute bars its recovery, un- 
less brought in three years, while other real actions are lim- 
ited to twenty years. 


Mr. Justice Westcott delivered the opinion of the 
court. 


This is a bill in equity to assign dower and for damages 
for mesne profits. 

Pleas were interposed under the second and fourth see- 
tions of the act prescribing limitations to civil suits in this 
State, (Chap. 1869, Laws,) as well as under the 12th section 
of the same act. These pleas, properly framed to raise the 
question desired, were set down for hearing; the first plea 
under the second and fourth sections of the act was over- 
ruled, and the second plea under the twelfth section was 
sustained. 

Section 2 of the act provides that no action for the recov- 
ery of real property, or for the recovery of the possession 
thereof, shall be maintained unless it appear that the plain- 
tiff, his ancestor, predecessor or grantor, was seized or pos- 
sessed of the premises in question within seven years before 
the commencement of such action. The 4th section pro- 
vides that presumption of possession shall follow the legal 
title, to be overcome only by proof of adverse possession. 

In the case of Wade vs. Doyle, 17 Fla., 522, we had oc- 
casion to interpret sections two and four of this act. We 
there held that a plea simply denying the seizin or posses- 
sion was not sufficient, but it must be averred that the pos- 
session was adverse. 

We think it clear that the second section of the statute 
does not embrace this case, because that section must by its 
terms be confined to cases where the plaintiff’s right in the 
“action for the recovery of real property is sought to be 
maintained upon the seizin or possession of the plaintiff, 
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his ancestor, predecessor or grantor.” A dowress seeking 
an assignment of dower, and the possession of the land as- 
signed, does not claim by virtue of the seizin or possession 
of herself, or of any of her ancestors, predecessors or gran- 
tors. She claims by virtue of the seizin and possession of 
her husband. 1 Selden, 394; 4 Kent, 69. We presume 
this will not be questioned, as the definition of dower by 
all text writers, and its character as fixed by our statute, 
refers it to the seizin and possession of the husband. We 
next enquire, is the husband the ancestor, predecessor or 
grantor of the wife. He is certainly neither her ancestor 
nor grantor. Is he her predecessor ? 

We find very little in the books by which upon author- 
ity we can define this term predecessor as here used. 

In Brooks Reading upon the statute, (32 Hen. VIII., Ch. 
2, from note to §367, Angell on Limitations,) it is said : 
“A woman brought a writ of dower of the seizin of her 
husband sixty-one years past, the action lyeth because that 
is not of her own seizin, nor of none of her ancestors nor 
predecessors, neither is it an action possessory, and is not 
prohibited by the statute.” 

It must, however, be plain that the date of the seizin or 
possession of the husband cannot in the very nature of 
things be the commencement of the limitation. The hus- 
band may sell land twenty years before his death, and at 
no time up to his death can a right of action accrue to his 
wife, and yet with this construction, without any fault on 
her part, she would be divested of her right. The statute 
was intended to bar only those who being entitled to bring 
actions neglected to bring them. 

In speaking of a statute much more comprehensive than 
the second section of the act of February 27, 1872, of 
this State, the Supreme Court of Massachusetts, in Parker 
vs. Obear, 7 Met., 27, say: “That it applies to those cases 
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and those only where a right of entry existed in the party 
claiming the estate, or in the ancestor or predecessor of the 
person who claims the land,” and a party claiming dower, 
it is to be inferred from the opinion, is not embraced in 
these terms. 

For the reasons stated we do not think that this suit in 
equity is embraced in the second and fourth sections of the 
act of limitations. 

Is it embraced in section 12? That section provides that 
an action for relief not hereinbefore provided for must be 
commenced within four years after the cause of action shall 
have accrued. 

The plea here is an adverse possession for twelve years 
before this action was commenced, and that twelve years 
have elapsed between the accrual of the right of action and 
the bringing of this action. Upon this adverse posses- 
sion, after the death of the husband, a cause of action ac- 
crued to the party entitled to dower, and if this suit in 
equity is an action for relief within the meaning of this 
section, then it is barred by it. This statute was passed 
during the time in which the code was in force in this State, 
and the legislative intent and the scope and effect of this 
section must be controlled by this fact. In section 252 of 
the code such a proceeding “ brought to recover dower, be- 
fore admeasurement, of real property aliened by the hus- 
band ” is called an action. The proceeding is not a special 
proceeding for the assignment of dower under the provis- 
ions of the act of November 7, 1828. Thomp. Dig., 186. 
We very much question the legality of placing a person 
claiming dower in possession of lands held adversely as set 
forth in this plea under that proceeding. But however 
that may be, this is a suit in chancery claiming dower in 
lands and mesne profits, and under the code the appropriate 
method to assert such a right was a civil action through a 
complaint. The decree is affirmed. 














JUNE TERM, 1881. 379 


Shear v. Robinson—Syllabus. 


ExizA N. SHEAR, APPELLANT, vs. Wiit1am L. Rostnson, 
APPELLEE. 


1, When a married woman has appeared before a magistrate, having 
signed a deed and acknowledged it, and he certifies a full compli- 
ance with the statute, his certificate, except fraud be shown, must 
be held conclusive of the facts if asserts. (Agreeing with Hart vs. 
L’Engle et a/., January Term, 1881.) 


2. A conveyance of land and other property in form, an absolute deed 
of bargain and sale in consideration of an indebtedness secured by 
a prior mortgage, (held by the grantee, who is in possession under 
a lease,) and of subsequent advances, said deed being executed 
under circumstances inducing the grantor to believe that it is in-. 
tended asa security for the money named as the consideration, and 
the prior mortgage being foreclosed by the grantee for the entire 
amount named as the consideration of the deed, the mortgagor, a 
married woman, consenting thereto, and the prayer of the bill ask- 
ing for a decree of sale, and that the proceeds of the sale be applied to 
pay the complainant the amount of money named as the considera- 
tion of the deed and interest thereon, and the surplus, if any, to 
be paid to the grantors—such deed will be deemed a mortgage. 

3. A decree procured by the complainant under such foreclosure pro- 
ceedings, which provides that the surplus on a sale of the premises, 
after paying the amount named in the deed of conveyance, is to be 
paid to the grantor or mortgagor, is not only substantial evidence 
of the character of the deed asa security only, but is a judicial 
demonstration thereof. ° 

4. Where a mortgagee bid in property for a much larger sum than the 
amount due by the decree of sale, under the advice of counsel that 
he would not be required to pay over any: surplus to the mortgagor, 
and being advised that he is entitled to retain such surplus because 
he is already the. owner of the property so sold, he is not entitled 
to be relieved from his bid on the alleged ground that he acted un- 
der a mistake of fact, the mistake alleged being purely one of law 
and not of fact. 

5. A purchaser is not entitled to be relieved of his bid under such cir- 
cumstances upon the additional ground that the property is worth 
much less than he had bid, especially when another responsible 
bidder offered $7,900 and the purchaser bid $8,000. 


6. A paper purporting to be a release of the complainant from the ef- 
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fects of his first bid at a mortgage sale, signed by the mortgagors, 
(a married woman and her invalid husband, ) and releasing the pur- 
chaser from paying over the surplus, to which the mortgagors are 
entitled by the decree of sale, the assent to such paper having been 
obtained by the complainant by imposing upon their weakness and 
confidence in the absence of counsel or advice, is of no effect to cur- 
tail or control their legal or equitable rights so sought to be affected. 


Appeal from the Circuit Court for Leon county. 

The case was decided by Hon. John A. Henderson as 
Referee, to whom it was referred by consent of parties. L. 
N. Shear died after the appeal was taken, and the case pro- 
ceeded in Mrs. Shear’s name, he having been a defendant 
in her right. 

On the first day of August, 1877, Eliza E. Shear and L. 
N. Shear, her husband, executed a mortgage to Robinson 
upon her separate property to secure a promissory note of 
$1,590 of that date, due one day after date, and further ad- 
vances to be made by Robinson in money, provisions and 
supplies ; the amount of the mortgage security being limi- 
ted to $2,000. The property included in the mortgage con- 
sisted of a plantation of some 957 acres of land, with the 
improvements thereon, and a large quantity of personal 
property, including household furniture, ornaments, pic- 
tures, books, carriages, harnesses, Xe. 

On the same day of the date of the mortgage, Mrs. Shear 
and her husband executed and delivered to Robinson a 
lease of the said plantation and personal property for the 
term of five years, and until the first of January following, 
at the annual rent of three thousand pounds of lint cotton, 
from which rent Robinson might deduct the taxes upon the 
property if he should pay them. Robinson was put into 
the immediate possession of the property by the terms of 
the lease. 

On the seventh day of January, 1878, Robinson filed his 
bill of foreclosure against said mortgagors, alleging “ that 
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on the first day of August, 1877, the defendants then being 
greatly indebted to various parties by judgments and other- 
wise, and being greatly distressed for money, applied to 
your orator for assistance, who agreed to furnish certain 
sums of money and to make certain advances in aid of said 
defendants, who agreed to execute to your orator a mort- 
gage upon certain real and personal estate in Leon county 
for said money and advances; that your orator, in pursu- 
ance of said agreement, proceeded to make such advances 
and to assume such indebtedness of defendants, and on the 
day aforesaid, the defendants being then indebted to your 
orator in the sum ef $1,590, and your orator having agreed 
to assume certain other indebtedness of defendants, and to 
make further advances, which have since been made, 
amounting to the further sum of $1,746.91, the defend- 
ants on that day executed in due form of law a mortgage 
to your orator to secure the first-named sum of money, 
which was due by a promissory note of defendants for that 
amount; * * * that the defendants have never repaid any 
part of the said indebtedness, and that the whole amount 
is now justly due; * * * that said defendants are unable 
to cultivate said lands conveyed in said mortgage, and un- 
able to make it available as a source of income, or to pay: 
the taxes thereon, or to keep the same in repair, so that the 
security for your orator’s debt is becoming daily of less 
value ; so that a sale of the said property is necessary for 
the raising of the money now due by said defendants to 
your orator, and which they have wholly neglected to pay, 
and, as your orator alleges, are wholly unable to pay. 
Wherefore, in tender consideration of the premises, your 
orator prays that your honor will grant unto your orator a 
suitable decree of foreclosure of said mortgage, forever 
barring and foreclosing the said defendants and all persons 
claiming by, through or under them of all right, title, in- 
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terest or equity of redemption in and to said mortgaged 
premises and property ; * * * that youe honor will render 
a decree in favor of your orator, against said defendants, 
for said amount, and that your orator may have execution 
thereon as in other cases, and that said property be sold by 
said master under the directions of this court, and that the 
proceeds of said sale be applied, first, to the payment of the 
costs of this proceeding, and then to the payment of the 
principal and interest of your orator’s claim, and the bal- 
ance, if any, be paid by said master over to defendant, 
Eliza E. Shear, to her sole and separate use.” 

These provisions and prayers of the bill are given in its 
own words. The bill was duly sworn to by complainant 
January 35,1878. The defendants, by an indorsement upon 
the bill, waived service of process January 4, 1878, and on 
the same day signed an answer confessing all the allegations 
of the bill, and admit * that the said William L. Robinson 
has assumed for and advanced to them under said mortgage 
the sum of thirty-three hundred and thirty-six and ninety- 
one hundredth-dollars, including note; and that they have 
never repaid any part of said indebtedness to said William 
L. Robinson ; and that the said amount of $3,336.91-100 is 
* and they therefore consent 
to a decree of foreclosure as prayed for in said bill of com- 
plaint. This answer was filed together with the bill on the 
seventh day of January, 1878. On the 31st January, 1878, 
a decree of foreclosure was rendered upon said bill and an- 
swer, and it was “ordered, adjudged and decreed that the 
said complainant do have and recover from the defendants 
the sum of three thousand three hundred and thirty-six 
dollars and ninety-one cents for amounts advanced and as- 
sumed by said complainant for and on account of said de- 
fendants ; and the mortgaged property, real and personal, 
was ordered to be sold, and that the “ proceeds of the sale 
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be applied, first, to the payment of the costs and expenses 
of these proceedings, and the remainder toward the pay- 
ment and satisfaction of the said sum of three thousand 
three hundred and thirty-six dollars and ninety-one cents 
and interest from the date of this decree ; and if there shall 
not be enough for that purpose that an execution do issue 
against said Eliza KE. Shear and LeRoy N. Shear for any 
balance that may remain after applying said proceeds, to 
be levied as other executions at law. And it is further or- 
dered that should there be a surplus over and above the 
said sum of $3,336.91-100, together with interest and costs 
of court, after such sale as aforesaid, then it shall be the 
duty of the said master to turn over said surplus to the de- 
fendants, Eliza E. Shear and LeRoy N. Shear.” 

In pursuance of this decree the master sold the property 
in June, 1878, for the sum of $8,000, to the complainant as 
the highest bidder, and the master reports that “* Robinson, 
the purchaser of said property, declines to receive a deed or 
to pay to the master the amount of said bid after deducting 
the amount of the decree,” but makes a statement, which 
is submitted to the court by the master. The substance of 
this “statement ” was afterwards bodied in a petition to 
the court praying that the master be directed to make a 
deed to him without requiring the payment of any money 
except the costs; or that the sale be declared void and set 
aside and petitioner released from his bid. This petition, 
being entitled of this cause, is as follows: 


To the Hon. P. W. White, Judge: 

Your petitioner, William L. Robinson, respectfully rep- 
resents unto your honor ‘that he is the complainant in the 
above entitled cause ; that on the first Monday in June, A. 
D. 1878, W. K. Beard, master in said cause, by virtue of a 
decree therein offered, for sale certain real estate and per- 
sonal property in said decree mentioned, and the same was 
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knocked off to your petitioner for the sum of eight thou- 
sand dollars ; that the cireumstances and impressions under 
which your petitioner bid on said property were as herein- 
after set forth; that in August, 1877, the defendants exe- 
cuted to your petitioner a lease of the real estate described 
in said decree for the period of five years from January Ist, 
1878, and on or about the same day in August the said de- 
fendants executed to your petitioner a mortgage of all their 
interest in said real estate and personal property described 
in said decree to secure indebtedness of the said Eliza E. 
Shear to your petitioner ; that a suit was instituted in the 
above named court on or about the 4th day of January, A. 
D. 1878, to foreclose said mortgage, and on the same day 
the said defendants answered, confessing the facts stated in 
the bill of complaint; and on the same day your petitioner 
became the purchaser of all the right, title and interest of 
said defendants in the said real estate and personal property, 
and the same was conveyed to him in fee simple absolute: 
that your petition then paid to said defendants $500 in 
cash, which, with the said mortgage and other indebted- 
ness, was the agreed price for said real estate and persona! 
property ; that your petition was advised by counsel that, 
although he had become the owner of the entire estate by 
said purchase, for which he paid the full value, it would 
place his title in a clearer and better apparent condition to 
continue the foreclosure suit and have a decree and sale. 
Relying upon such advice your petitioner caused said suit 


to be prosecuted to a final decree, and on the 31st day of 


January, 1878, such decree was entered, although he had 
previously become the entire owner of the property as afore- 
said ; and relying still further upon the advice of counsel. 
he caused the property to be advertised for sale, and just 
before the sale was advised by counsel that it would not at 
all complicate your petitioner to bid on said property at 
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said sale to any amount over and above the decree, and that 
he would not have to pay any money on such bid ; that 
your petitioner, relying upon such advice, and the property 
having been run up by a bidder who, as he now believes 
and then believed, was bidding for the purpose merely of 
annoying him, your petitioner did bid as high as $8,000 for 
the same, and it was knocked off to him; that after said 
sale your petitioner learned, with great surprise, that there 
is a provision in the decree that the balance of the money, 
over and above the amount of the decree and costs, should 
be paid to the defendant, when, in fact, he has, since Jan- 
uary 4, 1878, been the owner of the entire property ; that 
no bid over the amount of the decree and costs would have 
been made by your petitioner had he not been misinformed 
and misled as to what the terms of the decree were, and 
the possible state of complication which might result to 
him; nor would he have offered such property for sale un- 
der such decree if he had not thought and believed that he 
could, with impunity, have bid any amount without having 
to pay any money as aforesaid other than the costs, and 
that said property belonged to him; that under these cir- 
cumstances your petitioner directed a communication to 
W. K. Beard, the master, setting forth the facts substan- 
tially as herein stated, and refused to take a conveyance or 
to pay any money except the costs; that after said sale, and 
as soon as the defendants were apprised of the facts as 
above set forth, they executed to your petitioner an instru- 
ment under their hands and seals setting forth the facts of 
the case, the mortgage and the sale to your petitioner of 
said property, and that the foreclosure of said mortgage 
was made on the advice of counsel, although they had fully 
and for full and valid consideration received sold.to your 
petitioner all their interest in said property, and that said 
decree directing the payment of the balance of the purchase- 
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money, if any, was contrary to the rights of said parties, 
and by said instrument they relinquished all claim to said 
balance, after reciting the facts of the foreclosure and sale 
and the bid uf your petitioner, and they thereby consent 
that the said sale be set aside, or that the master execute 
to your petitioner a deed to said property without requiring 
the payment of any money except the costs of such fore- 
closure, suit and sale; that soon after the execution of the 
deed to your petitioner he signed a paper stating that he 
would sell to Mrs. Shear the plantation and household fur- 
niture as it then stood, which she and her husband had 
previously conveyed to him, for the sum of thirty-three 
hundred and thirty-six dollars, and full value for any im- 
provements and all expenses of said plantation incurred in 
improvements or connected therewith, with interest at the 
rate of eighteen per cent. upon the sums of money so ex- 
pended up to the date of such sale, if made to her; that 
afterwards the original of this agreement was destroyed by 
agreement of the parties, and the same was renewed. Your 
pevitioner therefore prays your honor that the master, W. 
K. Beard, may be directed to make a deed to all of said 
property so sold by your petitioner without requiring the 
payment of any money except the costs of the suit and of 
said sale, or that said sale may be ordered by your honor to 
be set aside and declared void, and your petitioner released 
from his said bid. And may it please your honor to grant 
unto your petitioner such other and further relief as may 
seem meet, just and equitable in the premises. 
And your petitioner will ever pray, &e. 
GEO. P. RANEY, 
J. T. Brernarp, 
Attorneys for Petitioner. 


Mr. Raney had not been connected with the case until 
after the toreclosure sale, from which relief is sought. 
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The defendants filed an answer to said petition on oath 
as follows : 

Sworn to by Mrs. Eliza E. Shear. 

Now come the detendants by their attorneys, David 8. 
Walker, Jr.,and E. M. Hopkins, and in answer to the alle- 
gations set forth in the petition of William L. Robinson, 
filed in this canse, say: That true it is, as alleged in said 
petition, that said plaintiff bid eight thousand dollars for 
the property of these defendants, which was sold by the 
said master on the first Monday in June, 1878, under a de- 
cree of foreclosure in favor of the said plaintiff, against 
these defendants, for 33,336.91-100, and that the said prop- 
erty was knocked down and sold to the said plaintiff at the 
said sum of eight thousand dollars. 

2. And that it is also true, as alleged by said plaintiff, 
that these defendants on the first day of August, 1877, exe- 
cuted a lease of their plantation to the said plaintift for five 
years, and also a mortgage on said plantation and personal 
property on the same day, said mortgage being a security 
for the payment of fifteen hundred and ninety dollars and 
advances to be made by the plaintiff to these defendants, 
not to exceed two thousand dollars, but that these two in- 
struments of writing were but one contract, and were so 
considered at the time they were executed by all parties 
thereto, both being signed at one and the same time, and it 
being considered that a violation of any of the provisions 
of one of them would be a violation of the other; that is 
to say, that they related to each other, and were, both taken 
together, an entire contract. 

3. That it is also true that on or about the 10th of Jan- 
nary, 1878, these defendants did sign an answer to the bill 
tiled against them by the plaintiff, confessing the allega- 
tions set forth in the said bill, but that it is wholly untrue 
that the said plaintiff did, on the 4thday of January, 1878, 
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or at any other time, become the purchaser of all the right, 
title and interest of these defendants in the said real and 
personal property, or that these defendants ever conveyed 
to him, in fee simple, absolute, their or either of their in- 
terest in said real and personal property. It is true that 
these defendants did, on or about the 10th day of January, 
1878, execute an instrument of writing to the said plaintiff 
for the purpose of securing the amount of money then 
claimed by the said plaintiff to be due under the said mort- 
gage, to-wit: the said $1,590, and $1,246.90 advances al- 
ready made under the said mortgage, and also five hundred 
dollars additional thereto then and there advanced to these 
defendants ; and that said plaintiff never until now has 
claimed that, by virtue of said instrument of writing, he 
was the purchaser of the fee simple, absolute, of said prop- 
erty. 

4. That under the said mortgage the plaintiff agreed, in 
consideration of the premises therein mentioned, to advance 
to the defendants two thousand dollars in money, provis- 
ions, supplies, &c., but that after advancing to them only 
$1,246.91-100 he refused to make any more advances with- 
out further security, and on the 4th day of January, 1878, 
commenced proceedings to foreclose the said mortgage ; 
that the said $3,336°91-100, the amount of the decree ren- 
dered in pursuance of the prayer of said bill, was taken 
together, the amount of the said note for $1,590 and $1,746.- 
91-100, claimed by the plainniff to have been advanced to 
these defendants, including the said sum of five hundred 
dollars paid to them at the time of executing the pretended 
deed, on or about the 10th day of January, 1878; and that 
it is this same amount of $8,336.91.100, and identically the 
same money that is stated as the consideration of the pre- 
tended deed: that is, the said pretended deed was made for 
the purpose of securing the said sum of $1,590 and $1,- 
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746.91-100 of advances, which had been made from the 
date of the mortgage up to the date of the pretended deed. 
The only difference between the consideration of the mort- 
gage and the consideration of the pretended deed being 
that the mortgage was given to secure the $1,590 and $2,- 
000 to be advanced, and the pretended deed being to secure the 
said $1,590 and $1,746.91-100, the latter amount being that 
portion of the said two thousand dollars then claimed to 
have been actually advanced; that at the time these de- 
fendants executed the pretended deed the plaintiff had their 
confession of the allegations set forth in the bill which 
claimed from these defendants $3,336.91-100, which was 
five hundred dollars more than these defendants then owed 
the said plaintiff, and that the said plaintiff paid to them 
this amount to make out the said sum of $3,336.91-100; 
that these defendants received no consideration whatever for 
executing the said pretended deed since it was already their 
right under the mortgage to have the said five hundred 
dollars advanced to them, and the plaintiff already had 
their confession of judgment for the same, and, in justice 
under the mortgage, they had a right to receive from the 
plaintiff, by way of advances, $253.09-100 in addition to 
the $1,746.91-100 he had already advanced, since it would 
require that much to make the full amount of two thousand 
dollars, the amount promised by the plaintiff to be advanced 
under the mortgage ; that it is probably true that plaintiff's 
counsel advised him that it would place his title ina clearer 
and better apparent condition to foreclose the mortgage. and 
purchase the property, for certainly such advice was cor- 
rect and good law, as plaintiff had no title and could not 
obtain one otherwise. But if true, as alleged, that plain- 
tift’s counsel advised him that he would not have to pay 
these defendants the amount he shonld bid off for after de- 
ducting the amount due by these defendants to him, such 
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advice was given upon the false representations ot said 
plaintiff to his counsel, that he was already the owner of 
the fee simple title to the said property ; and that even if 
such advice was given by counsel with a full knowledge of 
the facts, it would not relieve the plaintiff from the obli- 
gation of paying the purchase-money. 

6. That plaintiff’s allegation that the said R.S. Williams, 
who bid $7,900 at said sale, bid said amount for the pur- 
pose of annoying said plaintiff and causing him expense, 
is entirely untrue, the fact being that the said Williams 
bid said amount with the intention of buying, and was 
ready, able and willing to pay said amount had the prop- 
erty been knocked down and sold to him; that it is untrue 
that the said property is not worth more than $3,336.91-100, 
and that the true value of the real estate with improvements 
is about 313,000, these defendants having paid therefor, in 
1870, on the 23d day of April, (511,920) eleven thousand 
nine hundred and twenty dollars, and on the 17th day of 
February, 1871, one thousand dollars more, making in all 
($12,920) twelve thousand nine hundred and twenty dollars, 
as shown by the deeds of Eliza Williams and Joseph John 
Williams, her husband, to Eliza E. Shear, one of these de- 
fendants, recorded in the clerk’s office of Leon county, book 
P., pages 359 and 617, and that the lowest estimate of the 
worth of the personal property is ten thousand dollars. 

Defendant further says that the said pretended deed of 
January, 1878, was given not only utterly without legal 
and. valid consideration as aforesaid, but that it was ob- 
tained from these defendants by an oppressive and fraudu- 
lent use of the mortgage, which the said Robinson had al- 
ready obtained from these defendants, and by the false and 
fraudulent contrivances of the said Robinson and one Cora 
VanNess, the sister of the said Eliza E. Shear, by the aid 
of the said mortgage; that after the said mortgage was 
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given these defendants no longer had control of their own 

affairs; that the said Robinson claimed that all their prop- 

erty was under his control, and that he took and held pos- 

session of all theirsaid property, thereby rendering it utterly 

impossible for either of these defendants to obtain the 

means of living except through the said Robinson, and that 
they were utterly dependent upon him for support ; that 

he and the said Cora VanNess, by false and fraudulent rep- 

resentations, induced the said Eliza E. Shear to leave Tal- 
lahassee, where they were then living, and go into the 
country, the said Robinson refusing to advance any more 
to the said defendants unless they would go into the country, 
where, they finally being persuaded by said false representa- 
tions and threats of the said parties, concluded to go, and 
did go on orabout the 30th day of August, 1877; that hav- 
ing gone into the country they were literally and absolutely 
at the mercy of the said Robinson and his co-conspirator, 
Cora VanNess. Having no means whatever, and no friends 
to whom they could apply tor advice and assistance, that it 
was from absolute necessity, in order to procure means to 
live and be able to remove from the country, where they 
were subjected to the most cruel surveilance and constraint 
of the said Cora VanNess, and from the absolute impossi- 
bility of getting subsistence from any one else than the said 
Robinson, that induced them to execute the said pretended 
deed ; that being absolutely in the power of the said Rob- 
inson, unable to live without his assistance, and virtually 
imprisoned in a sequestered place in the country, seven 
miles from Tallahassee, without the means of leaving said 
place without walking, unless by the consent and order of 
the said Robinson, and watched by the said Cora’ Van Ness, 
the said defendant, LeRoy N. Shear, being reduced to a 
state of perfect helplessness of body in consequence of de- 
privation and sickness, and the said defendant being utterly 
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dependent upon her own exertions, and reduced to a pertect 
state of distress, both of mind and body, these defendants 
found it impossible to avoid the temptation of signing said 
paper with the inducement offered them of (3500) five han- 
dred dollars, with which they would be able to provide for 
their immediate necessities and leave the place where they 
were enduring so much suffering; that it was understood 
at the time of the execution of said paper that it was in- 
tended as asecurity for the money already advanced by the 
said Robinson to these detendants, and the said five hun- 
dred dollars advanced to them at the time of the execution 
of said paper, and that the said Robinson gave to these de- 
tendants a written paper at the time the said pretended 
deed was executed for the purpose of showing that the said 
deed was intended for that purpose. 

Defendants further allege that the said Eliza E. Shear 
did not acknowledge on the 4th day of January, 1878, or 
at any other time, upon a separate or private examination, 
separate and apart from her said husband, L. N. Shear, be- 
tore a Justice of the Peace, or any other officer or person 
appointed by law to take such acknowledgement, that she 
executed the said deed, bearing date January 4, 1878, freely 
and without any fear or compulsion from her said husband ; 
that the only acknowledgement she made to or before any 
such officer or person was before J. D. Pepper, a Justice of 
the Peace, in the presence of her said husband, in reply to 
the said Pepper, who asked her if she acknowledged the 
execution of said deed, or words to that effect ; that the 
said deed, and everything connected therewith that she 
ever did was at one and the same time, in the presence of 
Mr. Malambre, Mr. Lester and Mr. J. D. Pepper and her 
husband, while they were all very near together, in the 
same room, and at the same table, and that she never was 
separately and apart from her husband examined by the 
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said Pepper, or any other officer or person, as to her execu- 
tion of said pretended deed, having had no conversation 
with the said Pepper except that referred to in the presence 
of her said husband, Lester and Malambre. 

Defendants further say that it is untrue as represented by 
the said Robinson in his said petition that these defend- 
ants, as soon as they were apprised of the facts set forth 
in said petition, executed to him the said instrument therein 
spoken of ; on the contrary, the facts asset forth in said pe- 
tition were never stated to these defendants by the said 
Robinson, and if they had been so stated these defendants 
could never -have been induced by such a statement of facts 
as these to sign said paper; that the truth in regard to the 
execution of the paper referred to by said petition is that 
these defendants were informed by a letter from D. S. 
Walker, Jr., and E. M. Hopkins, in Tallahassee, of the sale 
of said property and the price for which it was sold, and 
that Robinson was the purchaser; and these defendants, 
knowing their rights in the premises, provided the sale was 
a legal and tair one,:to the balance of the purchase-money 
after paying Robinson the amount of his decree of fore- 
closure, requested the said Walker and Hopkins, by a letter 
dated the 9th day of June, 1878, to represent their rights 
in the premises; that about the 14th day of June, 1878, 
the said Robinson came to the house of these defendants, 
at Cedar Key, Florida, and represented to them that the 
Ion. P. W. White, Judge of this court, had passed upon 
the rights of these defendants in the premises and decided 
that they had no just claims against the said Robinson. 
Robinson also stated that these defendants had been im- 
posed upon by D. 8. Walker, Jr., E. M. Hopkins and R. 8. 
Williams by fraudulent representations in order to get the 
use of their names for the purpose of making money out of 
him, the said Robinson ; and that the said Walker & Hop- 
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kins and Williams were endeavoring to black-mail him, 
and that it would be in the highest degree dishonorable for 
these defendauts to allow the said Walker & Hopkins to 
proceed further, and for defendants to refuse to sign said 
paper. Healso stated that the whole thing was a conspiracy 
on the part of the said Walker, Hopkins and Williams to 
defraud him. He stated to these defendants that unless 
said sale was set aside, certain creditors of theirs, whom the 
said Robinson had agreed to pay and had a mortgage 
against these defendants to secure him for so doing, would 
have a right to collect their money out of these defendants, 
and that they would be after these defendants like a pack 
of sharks. 

Defendants further say that Robinson brought with him 
the said paper already written, and said that Hon. J. T. 
Bernard, in whom these defendants had the utmost conti- 
dence, had prepared it, and said that these defendants 
ought in honor to sign it. Robinson also showed to these 
defendants another paper purporting to be an opinion of 
the Hon. Geo. P. Raney, for whose legal opinion these de- 
fendants entertained the highest estimation, to the effect 
that these defendants had no rights in the premises ; and 
these defendants, becoming convinced from the fraudulent 
representation of the said Robinson that the sale was ille- 
gal and fraudulent, and that it would be dishonorable to 
hold the said Robinson fo it, they executed the said paper, 
understanding that said paper amounted to nothing more 


_ than an acknowledgment that they had no right to claim 


the balance of the purchase-money which the said Robin- 
son had bid at said sale of the said property, because said 
sale was an illegal and fraudulent one ; that the said paper 
was a very long one, and that they signed it without advice 
from any one; that they did not read said paper, but that 
the said Robinson pretended to read it to them; that he 
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did not read that portion of said paper which stated that 
the master was authorized to make deeds to the said Rob- 
inson; that they did not know when they signed said paper 
that it contained any such provision, and that what else of 
said paper that was read to them by said Robinson they 
considered to be simply an acknowledgment of the execu- 
tion of said deed of conveyance made by these defendants 
to the said Robinson in January, 1878, which was meant 
to operate asa security of $3,336.91-100, which the said 
Robinson claimed to be due to him from these defendants ; 
and that said paper was to be construed and understood in 
all of its provisions by the said conveyance executed as 
aforesaid in June, 1877; that is to say, that the nature of 
the papers were the same, and that the terms of sale and 
conveyance used in said papers were to be taken to mean 
the same, and to have the same force and effect as they had 
in the said conveyance of January, 1878; that the last 
mentioned conveyance being under the laws of Florida a 
mortgage, so the said paper referred to in the petition, as to 
its reference thereto, was intended to speak in the same 
language as to its legal effect, the one paper merely follow- 
ing the other and being construed by the other, and that 
such paper was executed without any consideration. 
Defendants further say that the said paper mentioned in 
said petition, which said Robinson says was given by him 
to these defendants, stating that he would sell the property 
to Mrs. E. E. Shear, was in fact executed by said Robinson 
at the same time the said pretended deed was signed by 
these defendants, and that it was explicitly and perfectly 
understood and agreed by the said Robinson and these de- 
fendants that said paper should operate as a defeasance of 
said conveyance, and be evidence over the said Robinson’s 
own signature ; that the said conveyance was made tor the 
purpose of securing the payment of $3.336.91-100, the con- 
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sideration mentioned in said deed, and the said paper was 
not destroyed by consent of all parties, but that the said 
Robinson fraudulently destroyed the said paper while at 
these defendants’ house in Cedar Key on the occasion re- 
ferred to, after he had pretended to make a true copy thereof 
at the request of these defendants. 


To this answer petitioner made the following reply : 

The petitioner, Robinson, replying to the answer ot de- 
fendants to his petition to set aside the sale, says : 

1. That the mortgage of August 1, 1877, was made to 
secure the note for $1,590 and such an amount of advances 
as, With said note, would or might amount to $2,000, and 
not to secure any other or greater amount; that such was 
the contract between the parties, and petitioner denies each 
and every statement to the contrary hereof made in said 
answer. 

2. Petitioner denies each and every statement in said an- 
swer alleging or pretending that the said mortgage and the 
lease thereon referred to were one contract, or considered 
or made as one contract, but says they were separate and 
distinct contracts. 

3. Petitioner says that the answer to the bill of complaint 
mentioned in said answer was signed on the 4th day of Jan- 
uary, 1878, and not on the 10th day of January, A. D. 
1878. 

4. Petitioner denies each and every statement made in 
said answer to said petition alleging or pretending that said 
deed of January 4, 1878, claimed in said petition to have 
been executed and made and intended as a deed in fee sim- 
ple, absolute, was made or intended as a security or mort- 
gage, and not as aconveyance in fee simple, absolute, of the 
property covered thereby. 

5. Petitioner further says that said deed, claimed by him 
to be a deed in fee simple, absolute, was made and executed 
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on the 4th day of January, 1878. Petitioner further says 
that all sums advanced and advances made by him, over 
and above $2,000, (including the said note for $1,590 afore- 
said,) were not in fact covered by the security of the origi- 
nal mortgage agreement, and one of the reasons why peti- 
tioner refused to make any further advances, after having 
advanced the sum of $1,246.91-100 in addition to said note, 
was that he found that he had already advanced beyond 
such mortgage security, and had no security in fact for the 
same over and above an amount which, with said $1,590 
and interest, would be equal to said sum of $2,000. Defendant 
denies that said sum of $500 was a loan or advance to de- 
fendants, but says it was a cash payment made under the 
agreement to sell said property in fee simple. And de- 
fendant denies each and every statement in said answer, and 
particularly in the fourth paragraph thereof, inconsistent 
herewith ; and further denies each and all the allegations 
made in said fourth paragraph of said answer. 

6. Petitioner denies each and every allegation in said an- 
swer intimating that he made any false representations to 
his counsel. 

7. Petitioner denies the sixth paragraph of the said an- 
swer, and the allegations in the seventh paragraph of said 
answer as to the value of the real estate. 

8. Petitioner denies each and all the allegations made in 
said answer charging that said deed was given without le- 
gal and valid consideration, and says the contrary thereof 
is true; and denies that the said deed was obtained by an 
oppressive and fraudulent use of said mortgage, or by false 
and fraudulent contrivance of petitioner and the said Cora 
VanNess. Defendant denies that he ever took or claimed 
to have the control or possession of any property of defend- 
ants, or either of them, illegally, or except under and by 
virtue of said lease or deed, and says that his possession 
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of the property covered by them was taken with the consent 
of defendants and in accordance with the meaning and in- 
tention of said instrument. Petitioner denies that he and 
suid Cora VanNess, by false and fraudulent representations, 
induced said E. E. Shear to leave Tallahassee and go into 
the country, and says if said Cora VanNess did so (which 
he denies) he was not concerned in or a party to it.  Peti- 
tioner denies that he ever refused to make more advances 
unless they would go into the country, or ever persuaded 
them by false representations or otherwise to go into the 
country. Petitioner may have advised them that it was 
better for them to go into the country. Petitioner says 
said deed was the tree and voluntary act of the defendants, 
and denies each and every allegation to the contrary made 
in said answers, in so far as he or the said Cora Van Ness are 
concerned, or has or ever had any knowledge or informa- 
tion, and denies each and every allegation in said answer 
attributing to him in any manner any improper influence, 
or the use of any improper means, or the taking advantage 
of any necessities or suffering, or suffering condition of the 
defendants, in the matter of said deed or contract of sale ; 
Init says it was an open, fair contract, and he never heard 
any dissatisfaction with the same expressed or intimated 
until after the first Monday in June, A. D. 1878. Peti- 
tioner denies all that is stated between the word “ that,” 
in 9th line of 10th page, and the word * paper,” on the next 
to the last line of the 11th page. 

4%, Petitioner denies that he gave any paper to defend- 
ants for the purpose of showing that said deed was in- 
tended as a security, and says that the only paper given by 
the said Robinson to them, or either of them, was the one 
mentioned in the petition agreeing to sell said property 
back to Mrs. E. E. Shear, and that this was not given till 
after said deed had been executed, and was not a part of 














JUNE TERM, 1881. 399 


Shear v. Robinson—Statement of Case. 
the original agreement of sale, but was proposed, agreed 
upon and executed several days after the execution of the 
deed, and on the 10th day of January, A. D. 1878. 

Petitioner says said deed was executed by said E. E. 
Shear freely and voluntarily, and that she did on a separate 
or private examination, before one J. D. Pepper, a Justice 
of the Peace, in and for Leon county, Fla., separate and 
apart from her husband, acknowledge that she’executed 
the same freely, and without any fear or compulsion from 
her husband, and petitioner denies each and all statements 
maie in said answer to.the contrary hereof. 

Petitioner further replying to defendants answer, says that 
said instrument referred to therein as being executed in Cedar 
Key in June, 1878, was executed under the circumstances 
and for the purpose, and in the manner stated in an affida- 
vit of petitioner, filed herewith marked “A,” and any and 
all statements to the contrary thereof are false, and said affi- 
davit is hereby made a part of this reply in so far as it re- 
lates to said paper, its meaning, purpose and execution, and 
the petitioner denies all statements in said answer concern- 
ing said paper, its meaning, purpose or execution to the 
contrary of the statement made in said affidavit. 

Petitioner denies everything stated in the answer material] 
to be denied, &e. 


After the taking of testimony and filing exhibits an or- 
der was made referring the entire matter to the referee for 
trial and final determination. The referee made a decree 
which, on December 20, 1879, was duly entered of record, 
“that the sale be set aside and the complainant be relieved 
trom the liability of his bid,” and that complainant recover 
the costs of this proceeding. 

From this decree the defendants appealed. 

There were put in evidence before the referee the lease 
dated August 1, 1877, of the same real and personal prop- 
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erty embraced in the mortgage of the same date: also a 
deed dated January 4, 1873, referred to in the foregoing 
petition and in the answer. The due execution of the same 
was acknowledged by Mrs. Shear, as appears by the deed, 
before J. D. Pepper, J. P., on the same 4th of January on 
which the answer to the foreclosure bill was signed and 
sworn to before the same Justice. The deed recites the 
execution of the mortgage of August 1, 1877, and pro- 
ceeds: “And whereas, the said E. E. Shear and L. N. 
Shear are unable to comply with the terms of said mort- 
gage, or to pay the said sum of money secured thereby, and | 
they being willing and anxious to secure said payments, 
now this indenture, executed this the fourth day of January, 
1878, between the said Eliza E. Shear and LeRoy N. Shear, 
her husband, of the first part, and William L. Robinson of 
the second part, all of said county and State, witnesseth 
that the parties of the first part, forand in consideration of 
the premises, and the said sum now due by said mortgage, 
and the further consideration of $1,746.91 paid by the said 
William L. Robinson to the said Eliza E. Shear and LeRoy 
N. Shear, the receipt of which is hereby acknowledged, 
they, the parties of the first part, have bargained, sold, 
aliened, confirmed and conveyed unto the party of the sec- 
ond part all the following described real and personal prop- 
erty,” &c., followed by a description of the property and 
full covenants of warranty of title. 

The following is a copy of an agreement written by 
Robinson, which Mrs. Shear testifies was executed and de- 
livered on the same day, January 4, 1878, and which Rob- 
inson says was not executed until the 10th, some days 
after : 


“GLENWOOD PLANTATION, January 10, 1878. 
“T hereby agree to sell to Mrs. L. N. Shear my Glenwood 
plantation and household turniture as it now stands for the 

















JUNE TERM. 1881. 401 
Shear v. Robinson—Statement of Case. 


sum of thirty-three hundred and thirty-six dollars, and full 
value for any improvements and all expenses of said planta- 
tion incurred in improvements or connected therewith, with 
interest at the rate of eighteen per cent., upon the sum of 
money so expended, up to the date of such sale, if made to 
them. W. L. Rosrnson.” 


Mrs. Shear testifies that the original was destroyed by 
Robinson in June, 1878, at Cedar Key, and that he copied 
or rewrote the above at the time, and that this is not an 
exact copy ; that the rate of interest was sixteen and not 
eighteen per cent. in the original. 

There was in evidence a paper executed by Mrs. E. E. 
Shear and L. N. Shear at Cedar Key, and acknowledged by 
her before a J. P. June 14, 1878, (referred to in the answer 
of Mrs. Shear) as follows : 

StaTE oF Fiorrpa, | 

Levy County. | 

Whereas, we, Eliza KE. Shear and LeRoy N. Shear, her 
husband, both of said county and State, did on the first day 
of August, A. D. 1877, execute to W. L. Robinson, of Leon 
county, Florida, a lease of the lands in Leon county afore- 
said, purchased from Eliza and Joseph John Williams, of 
Leon county, said lease being for the period commencing 
August 1, 1877, and extending up to five years from Janu- 
ary 1, 1878, said lands being more fully described in said 
lease ; and whereas, in consideration of and to secure in- 
debtedness to the said Robinson, we did mortgage said 
lands and certain personal property therein described to 
said Robinson, the said mortgage bearing date August 1, 
A. D. 1877; and whereas, on the 4th day of January, A. 
D. 1878, we made answers to a suit instituted in Leon Cir- 
cuit Court to foreclose said mortgage; and whereas, on 
said last named day we did by deed sell and convey all our 
interest in said property of every kind, in fee simple abso- 
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lute, to said Robinson ; and whereas, upon advice of coun- 
sel it was deemed advisable that a decree of foreclosure and 
sale should be rendered in said cause, although we had fully, 
and for full and valid consideration received, sold to said 
Robinson all our interest, and that of each of us in said 
property ; and whereas, a decree of foreclosure and sale has 
been entered in said cause and in said decree dated the 31st 
day of January, A. D. 1878, it is directed that the balance 
of purchase-money, if any, over and above the amount pay- 
able to Robinson and costs, should be paid to said Eliza E. 
Shear, which was contrary to the rights of said Shear, or 
either or them, in view of the fact of said purchase by said 
Robinson ; and whereas, said property on the first Monday 
in June, A. D. 1878, was sold at public outery ; and where- 
as, said Robinson not knowing it would complicate his po- 
sition, in case he should bid more than the amount of said 
decree, principal and interest and costs, did bid the sum of 
eight thousand dollars for said property, said property hav- 
ing been run up by a party whom Robinson believed to 
have a desire to annoy him by so running it up, and said 
Robinson believing that he would not have to pay any bid 
he might make, however so large, and said property was 
knocked off to said Robinson at $8,000 ; 

Now, therefore, being desirous that full justice shall be 
done in the premises, we, and each of us, do hereby consent 
that the sale so made shall be set aside by the Judge of the 
Cireuit Court of the Second Judicial Cireuit of Florida, 
and that the said decree shall be vacated and set aside, or, 
in lieu thereof, it the said Robinson shall prefer, we hereby 
direct the master, W. K. Beard, in said cause to execute a 
title to said property to said Robinson without requiring 
him to pay anything except the costs of sale and advertis- 
ing; and we do hereby forever disclaim having any claim, 
in law or equity, on said Robinson for said bid, and hereby 
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forever release him from all and every liability which may 
have arisen from said decree and sale aforesaid, it being un- 
derstood that said decree is, in case said Robinson shall take 
a deed from said master, to stand satisfied, in so far as it 
decrees anything to be paid to us by said Robinson. 
In testimony whereof, we have hereunto set our hands 
and seals this 14th day of June, A. D. 1878. 
Eniza E, SHEAR. |SEAL. | 
L. N. Suear. | SEAL. | 


As to the paper executed at Cedar Key, Robinson says, 
in his deposition dated August 1, 1878: 


Mr. LeRoy N. Shear returned from the North about this 
time in November, I believe. On one occasion after his 
return she proposed selling me the place and furniture, say- 
ing that the place had been of no profit to them, but a con- 
tinual source of expense, and that as it was absolutely nec- 
essary for them to have some money to go somewhere, and 
go at something to make a living, that while staying here 
they were eating up all they had ; that by selling then they 
would have something to go away with, whereas if they 
remained they would consume everything, and be left here 
without a dollar among a people who had shown them no 
sympathy. This was the first time anything about a sale 
was said or passed between us. I suggested that they had 
better see Judge Baker, their counsellor, on the subject ; 
that he might be able so see some way out for them, and I 
furnished conveyance for them to go to Tallahassee to con- 
sult Judge Baker. After their coming to Tallahassee to 
sec and consult with him they told me that they knew of 
nothing better tor them to do than sell out entirely and get 
away trom a place where there was no chance of their suc- 
cess in anything they might undertake. After several in- 
terviews and talks, in which the whole matter in all its 
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bearings was thoroughly canvassed, I concluded (and as | 
then thought more for their benefit than my own, and now 
Tam thoroughly convinced of it,) to buy, and offered them 
five hundred dollars in cash, in addition to the amount they 
were owing me and T had assumed for them. This they 
accepted, being, I presume, more than they had reason to 
expect for such a place and furniture in such condition, 
They then proposed we should get Judge Baker to draw up 
a deed absolute to me for the property. There was consid- 
erable delay in getting the papers drawn up ; as Judge Ba- 
ker was away from Tallahassee about that time, I suggested 
that | would get some other lawyer to arrange the matter, 
but they said they preferred Judge Baker, as they had al- 
ways employed him; that he was their friend. I of course 
had no objection to Judge Baker, as I know him to be a 
lawyer of position and ability. Judge Baker, who had 
drawn up all the papers in every transaction between us, 
suggested that as I had already a mortgage it would be as 
well to foreclose that, in addition to taking the deed in fee 
simple. The Shears made no objection to this when it was 
explained to them, and consented to the foreclosure, waived 
summons, &c., in order to make me as full and perfect con- 
veyance as was possible for them to do; this was their in- 
tention and desire. TI had no objection because I had every 
confidence in Judge Baker, and of course followed his di- 
rections. The agreement tor the foreclosure of the mort- 
gage and the making of the deed was one transaction, and 
the deed was executed and answer to bill signed at one and 
the same time, for one and the same purpose, that of mak- 
ing to me the strongest possible title to the property that 
the law afforded the means of doing—this was expressly 
understood by both the Shears and myself and Judge Ba- 
ker. Their consent to the foreclosure of the mortgage was 
part and parcel of the title they were making to me, and 
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was so fully understood by them, and no other idea ever 
entered into their heads so far as I had ever heard until 
after the sale in June, 1878, by the Master in Chancery. 
Hearing that Mr. Edward Hopkins had written them after 
the sale that they could make something out of me, I went 
to Cedar Key to see Mr. and Mrs. Shear. I related to them 
just what had occurred; that I had bid $8,000 at the fore- 
close sale for the reason that R..S. Williams run it up on 
me for the purpose of annoying me. He told me after the 
sale that I should have paid him one or two hundred dol- 
lars to have him stop bidding. This I felt I had no rea- 
son to do, as [ was bidding on my own property, which 
yas only sold according to agreement to make most perfect 
titles. When I stated the facts to Mr. and Mrs. Shear they 
said they had received a letter trom Eddie Hopkins, but 
could not understand it, as they had sold to me all their 
property, they could not see how they had any claims or 
interest whatever in the matter, and had so written him, 
and asking him to explain how they could have any claims. 
Hopkins’ letter is as follows : 


‘TALLAHASSEE, FLA., June 5, 1788. 

L. N. Shear, Esq., Dear Sir: The tact that I have rep- 
resented you in several cases before, and as well as on ac- 
count of other considerations, suggests to me the propriety 
of writing to you in regard to the sale of your place, which 
took place on yesterday, Mr. W. L. Robinson buying it in 
for $8,000, your personal property being included in the 
said sale, and all covered by the above amount. Mr. Rob- 
inson’s entire claim, as I understand it, is only $3,300 and 
something. If you will give me authority to represent you 
in the matter I will see if something can’t be done in the 
matter and your interest protected. Please answer this 
immediately, if you wish me to look after your interest in 
the matter. As I understand it, there is a surplus over all 
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incumbrances, which you may be entitled to if I understand 
it right. TI will look into the matter if you desire me to 
do so. 

Both Mrs. and Mr. Shear assured me that our transac- 
tions had been of a most satisfactory and honorable char- 
acter, and that they could and would not do anything to 
cause me trouble and annoyance about a matter already set- 
tled, as we had both intended it, and that even if by an 
error or quibble or mistake, they were in position to annoy 
me by an effort to extort money from me, that though poor 
they were not dishonorable, and could not become parties 
to any such dishonorable trick. They then showed me E. 
M. Hopkins’ letter, and said I might keep it if I wished. 
I then told them that I was glad to find that even in adver- 
sity they were beyond the temptation of designing people. 
Mrs. Shear remarked that poverty was a great incentive to 
do wrong, but that she could not consent to wrong one who 
had on so many occasions been their friend. | then said 
you can by joining with Hopkins and Walker give me 
much trouble: or you can by giving me a paper repeating 
just what our intentions were, and directing the master to 
make me his deed without the payment of any money, and 
enable me to close up the matter without trouble. This 
they both consented to at once, assuring me that it was 
their earnest desire to carry out fully their contract just as 
was always understood between us, and to save all the 
trouble possible; that they would not only sign that pa- 
per, but would write immediately to Eddie Hopkins to 
stop all proceedings; that what he had already done was 
without authority from them, and that as for Eddie Hop- 
kins’ assertion in this letter that he had on several occa- 
sions been his lawyer it was untrue, except in so far that he 
(Eddie Hopkins) owed him (L. N. Shear) one hundred and 


fifty dollars, and that having exhausted every measure to 
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try and collect it, being sued by Dr. John S. Bond he let 
Eddie Hopkins defend him, and that this was the only ex- 
cuse he (Hopkins) had for claiming to have been lawyer 
for him in any way. Mrs. Eliza E. Shear then wrote a let- 
ter to Mr. Hopkins, which she read to me, and which I 
saw her put in the post-office. The substance of the letter 
was : 

Mr. Hopkins, Dear Sir: Our, or my, transactions with 
Mr. W. L. Robinson having been of honorable and satis- 
factory character, we have no desire to openthem. You 
will, therefore, stop all proceedings. With thanks for the 
kind interest you manifest in our affairs, I remain, &c., 

E. E. Sugar. 

This letter was read aloud to Mr. Shear and myself. I 
remarked that it was all right, as it expressed just what 
she wished. Mr. Shear remarked that it was entirely too 
courteous, that his (Eddie Hopkins’) effort to induce them 
to become parties to a dishonorable trick deserved a reply 
which could not be misunderstood. 

Since my purchase of the property I have been compelled 
to expend large sums of money to keep the place from go- 
ing to ruin. The house was almost in a tumble-down con- 
dition: the fence gone, the cisterns out of order, floors rot- 
ten, the tin gutters and spouts leaking, and the water rot- 
ting the timbers, sills, joists, &c., the plastering fallen down 
from leaks in the roof, the window blinds rotten and falling 
to pieces, in fact the whole place in a state of abandon, di- 
lapidation and ruin, and it still requires the expenditure of 
a large sum of money to render the place comfortably habi- 
table, and put it in condition to yield enough to pay. Mr. 
Malambre has spent nearly all his time in repairing furni- 
ture and other articles of household necessity about the 
place, and is even yet not done. After the sale of the prop- 
erty to me in January last, Mr. and Mrs. Shear and family 
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remained as guests in the house until Mr. Shear’s health 
should become good enough for him to travel and they 
could determine as to where they would go and what they 
should do. They remained for a considerable time. Mrs, 
F. 8. Thompson, sister of Mrs. Shear, who lives in the city 
of New York, came to Florida for the purpose of seeing 
her sisters and making arrangements for their future, hay- 
ing been intormed by Mrs. Shear that they had sold all their 
property in Florida, and were about going somewhere to 
engage in something by which to make a living. 

After mature consideration, much talk and deliberation 
between Mrs. Thompson and the Shears it was decided that 
New Orleans was the best place for them, the Shears, to go, 
and that a newspaper and periodical business the best for 
them to undertake. 

So one Sunday morning they took their departure, cesti- 
nation New Orleans. 

The paper executed at Cedar Key was carefully read to 
Mr. and Mrs. Shear before it was executed, and after the 
whole matter of the master’s sale had been explained. 
There was no verbal or other agreement proposed or en- 
tered into at all, or discussed. I told Mr. and Mrs. Shear 
that the property had been run up on me by R. Ss. Wil- 
liains, as [ then and now believe to injure me, and that be- 
lieving the property to be mine [ had bid 58,000 for it as 
advised by counsel, Judge Bernard, that [ could do with 
impunity, and that I wished them to execute this paper for 
the purposes therein stated, and that it would be a great 
wrong upon me if they did not do so, or permitted me to 
be annoyed upon the suggestions of Mr. E. M. Hopkins. 
I did tell them that if it was attempted to make me pay 
the excess of money over the decree it would prevent my 


compromising outstanding claims against them which I 


had assumed, and agreed to give them the benefit arising 
from any compromise I might make. 
. 
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[ never stated that Judge White had passed upon their 
rights, or decided that they had no claims against me ; and 
never stated that they had been imposed upon by D. 8. 
Walker, Jr., E. M. Hopkins and R. 8. Williams by fraud- 
ulent representations in order to get the use of their 
names to make money out of him. I did tell them that 
they, the Shears, knew that they had sold me the property 
in fee simple, and I also said to them that I thought that 
Hopkins and Walker were trying upon the basis of some ex- 
pression in the deed to influence them to litigate the matter, 
so that they, Hopkins and Walker, might make some money 
out of it. I did tell them that it was Mr. Raney’s opinion, 
from my statement of the case to him, that I had a good 
case; and I did show them his letter to me containing that 
opinion. Mr. Raney’s opinion filed in the case is as fol- 
lows : 

W. L. Robinson, Esq., Dear Six: 1 have examined the 
deed of January 4, 1878, made by L. N. Shear and wife 
conveying land in Leon county, Florida, and certain per- 
sonal property, and it is my opinion that your ownership 
of such property, particularly under the circumstances de- 
tailed by you and Judge Bernard as attending the transac- 
tion, can be maintained, and that you can successfully de- 
fend yourself against an effort to compel you to pay any 
money on the bid made by you at the sale of said property 
on the first Monday in June by W. K. Beard, Master in 
Chancery. 

Nothing was said at Cedar Key by Mr. or Mrs. Shear in- 
dicating that they had any understanding of the purpose or 
intent of said paper executed by them at Cedar Key other 
than its plain language imports. Being perfectly willing, 
as I still am, that Mrs. Shear should still have the privilege 
of purchasing back the property granted her by the agree- 
ment January 10,1878, I did, while at Cedar Key at his, 
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L. N. Shear’s, request in the presence of Mrs. Shear, upon 
his handing me the original agreement, which was much 
worn and stained, having been apparently at some time 
wet, make a new copy of the same and leave it with them, 
destroying the original in their presence. 


E. J. Lutterloh, the J.. P. before whom the paper was 
acknowledged at Cedar Key, testifies that Robinson came 
to him and wanted him to. certify some papers, and would 
return with Mrs. Shear at nine o’clock, and said he had the 
paper all ready. About ten o'clock that night Robinson 
sent for me, and I went to Mrs. Shear’s door. Robinson 
said he was not ready, wanted to have some further con- 
versation with these people. About eleven and a half 
o'clock Robinson sent for me, and [ went to Mrs. Shear’s, 
and all [ heard then or at any other time was in the pres- 
ence of Mr. and Mrs. Shear and Miss Burkhim. Robinson 
stated, after reading over the paper, that he had loaned 
these people some money and taken a mortgage on their 
lands: that subsequently he had bought this land from 
them and took a deed: that subsequently, to strengthen 
his title, he foreclosed the mortgage, and at the sale under 
a decree a personal enemy run it up on him to $8,000. That 
an attorney had interfered by claiming to represent Mr. and 
Mrs. Shear: that this action of the attorney had injured 
the reputation of the Shear’s for honor and fair dealing, and 
the paper they were to sign was to set them right in the 
estimation of their friends, as also to settle Robinson’s 
rights in the matter. I was convinced by his representa- 
tions that they had no honest claim against him, and no 
claim that could be enforced in law or in equity. Robin- 
son said « good many things as he read, or pretended to 
read, the paper, afterwards signed by Mr. and Mrs. Shear, 
by way of explanation as he went along, tending to show 
that honesty and fair dealing required that they should sign 
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the paper. When the paper was presented for signature, 
Mrs. Bhear asked some questions about its length, and Mr. 
Robinson’s reply was indifferent. She asked something 
about time, and Robinson said, “as long as you want,” or 
something to that effect, but I did not know to what they 
referred. I was not advised of the character of the papers. 
Robinson wrote or copied a short paper. We witnessed 
both that and the other that was signed by the Shears. 
Miss Burkhim was the other witness. After Mr. and Mrs. 
Shear had signed the paper that Robinson requested them 
to sign Robinson wrote another paper. I don’t know of 
my own knowledge whether it was a copy or not, and have 
no knowledge of its contents, it was not read and nothing 
was said of its contents. The paper was a short one, drawn 
or copied by Robinson, after everything else was signed and 
finished, and none of us, as [| said before, were advised of 
its character. In tact I thought Mr. Robinson did not 
want me to know what it was, and avoided anything that 
might appear like a disposition to learn. When the paper 
was presented for signature Mrs. Shear asked some ques- 
tions about its length, the reply by Robinson | forget ; but 
it was indifferent. Mrs. Shear asked something about 
time, and Robinson said as long as you want, or something 
to that etfect, but | did not know to what they referred. 
It was au hour or more from the time [ first went to Mrs. 
Shear’s house until Robinson sent for me the second time. 
[ signed both the paper that Robinson wrote and signed 
and the pauper that Mr. and Mrs. Shear signed; as a wit- 
ness to both, and also Justice of the Peace to the second. 
Before any paper was signed, and while reading the first 
long paper, Mr. Robinson, in speaking of the enemy who 
had run the land up on him, said that this enemy had run 
it up on him to twice its value, knowing that he (Robinson) 
was obliged to buy it. That really the present value of 
the land sold was not half the amount it sold for. 
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The following correspondence between Lutterloh and 
Mr. Raney appears in the record : 

TALLAHASSEE, FLA., June 18, 1878. 
E. J. Lutterloh, Esq., Cedar Key, Fla. : 

Dear Sir: I notice that you are a witness to certain 
papers executed by Mr. and Mrs. Shear to W. L. Robinson 
of this place. Mrs. Shear is here now endeavoring to im- 
peach the validity of the execution of the same. I write 
to know from you whether they were executed squarely 
and fairly ; and if everything done in your presence con- 
cerning the same was not done fairly. Please answer im- 
mediately. Very respectfully, 

GEO. P. RANEY. 


Cepak Key, June 20th. 

Hon. Geo. P. Raney, Dear Sir: Your tavor 18th re- 
ceived, and in the matter to which you refer everything 
that was done was fairly done, if Mr. Robinson’s statement 
of facts was correct, and to this both Mr. and Mrs. Shear 
assented. 

Robinsoh’s statement was, that he had loaned Mr. and 
Mrs. 8. money and taken a mortgage on land ; that before 
the money loaned was due he bought from Mrs. and Mr. 
Shear the land that was mortgaged to him, and took acon- 
veyance : that recently to strengthen his title he had filed a 
bill to foreclose the mortgage on this land, got decree, ad- 
vertised, and sold, and some one run the land up on him 
and made him pay more than its value, and perhaps double 
the amount of his mortgage. The excess over the mort- 
gage properly belonged to him, as Mr. and Mrs. 8. had no 
interest whatever in the land, and the papers executed were 
for the purpose of relieving him from the payment of this 
excess. If these statements were true, and Mr. and Mrs. 
S. said they were, everthing was fairly done. Robinson 
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read over, or pretended to read over, to Mr. and Mrs. 8. 
every paper before they signed, and his explanations were 
very full, and appeared to be well understood by the par- 
ties. I was present two hours perhaps. while the papers 
were being read and executed. 
If I can give you any further statement on any particu- 
lar parts of this matter let me hear from you. 
Very truly yours, E. J. Lurrer.on. 


Delia Burkhim testified that she witnessed a paper Mrs. 
Shear had requested Mr. Robinson to copy. Heard Robin- 
son say at the time that all he wanted was the money Mrs. 
Shear owed him, and if she paid him in five or twenty-five 
years he would be satisfied, or words to that effect. She 
could not remember the exact words, but her impression of 
the matter was that Mrs. Shear owed Robinson money, and 
that this paper was written for the purpose of showing that 
Mrs. Shear had a right to redeem the property, to which 
Robinson claimed to have a deed to, whenever she paid the 
money due from her to Robinson within five or twenty-five 
years. . . 

Mrs. Shear testifies as follows in respect to the execution 
of the paper at Cedar Key : 

That on Friday night, the 14th of June, 1878, Mr. W. 
L. Robinson came to her house at Cedar Key, Florida ; that 
she was not at home, and that he went to Way Key where 
she was; that he took her in a boat and she went with him 
to Cedar Key. He had previously had a conversation with 
my husband and gone after a Justice of the Peace. Mr. E. 
J. Lutterloh, the Justice of the Peace aforesaid, came in 
a short time after I got there. I went to the door, and he 
said he called to.see Mr. Robinson. I went back and told 
Robinson, who went to the door. Shortly after the Justice 
left. As soon as Robinson and I got in the house he pro- 
duced a paper which he said he wanted me to sign, and 
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which he said had been prepared by Mr. J.T. Bernard, and 
also a paper which he said was an opinion by Geo. P. Ra- 
ney. I read the paper which he said Mr. Raney had pre- 
pared, the contents of which was about to this effect: that 
the deed that Robinson claimed to have been given to him 
by me was good, and the general tenor of the paper, which 
I can’t remember, was that I could recover nothing trom 
Robinson derived from the sale, it being a fraudulent one, 
no good accruing from it to me. The other paper which 
Robinson read to myself and husband was quite a long one, 
the contents of which it is impossible to remember, but the 
impression made on me on hearing the paper read. was that 
by signing it I would relinquish all claim that | might 
have against the said Robinson, which was due to me by 
virtue of the foreclosure sale, or rather that by said paper 
| acknowledged that I had no rights acquired under the 
said sale, but I did not understand said paper to mean that 
I would, by signing it, relinquish my right to redeem my 
personal property and plantation at any time, upon paying 
the said Robinson the sum of three thousand three hundred 
and thirty-six dollars mentioned in an instrument of writ- 
ing made by me to the said Robinson in January. A. D. 
1878. My understanding of the whole matter from Rob- 
inson’s representations and these papers, was that by insist- 
ing upon any rights under the foreclosure sale | would do 
Robinson an injury, as [ had no legal claim against him 
under said sale, and that by signing the paper I merely re- 
lieved him from unnecessary expense in consequence of his 
having to bid eight thousand dollars, and he also persuaded 
me that it would be dishonorable for me not to sign the 
paper. After reading the said paper the said Robinson 
commenced to talk to me about signing it: he told me 
that Judge White told him that there was no_neces- 
sity to foreclose the mortgage. since he already had 














JUNE TERM, 1881. 415 


Shear v. Robinson—Statement of Case. 


a deed to the property and there was no use in having 
a double title. He then went on to say why he foreclosed, 
and it was to this effect: All that he could save of the 
purchase-money, after deducting what I owed him, he 
would pay to me instead of certain persons to whom I owed 
money, Robinson having assumed to pay these debts for me 
in consideration of a mortgage which I had previously 
given to the said Robinson; that it made no difference to 
him, that he would as soon pay meas them. I replied : 
You agreed to pay these people, and you ought to have 
done it long ago. [ told him that it would not be right, 
and that | would not agree to any such thing. THe also said 
that Judge White told him that the money over and above 
his mortgage that he bid would go to him, Robinson, be- 
cause he, Robinson, represented me, and would receive the 
money as owner of the place, and he would pay me the 
money as stated instead of paying to persons whom I owed, 
such liabilities having been assumed by him. He many 
times quoted Judge White, and stated that the conversation 
occurred in court; that Judge White took up the deed and 
said to him: Robinson, you have this, what do you want 
with any more’ He also impressed upon my mind that it 
was nothing more than a black-mailing operation on the 
part of my attorneys and Robert 8S, Williams to extort 
money out of him, insisting that it was in the highest de- 
gree dishonorable for ine to further pursue any proceedings 
against him in order to require him to pay the money he 
bid at said sale, always telling me that the proceedings did 
not affect my rights in any way, and that all he wanted 
was the money I owed him, and that when I paid it in five 
or twenty-five years he would be satisfied and relinquish all 
right to the property ; and that he was doing everything 
in the world for my benefit; and that if the sale was not 
set aside that all the persons whose claims Robinson had 
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assumed to pay would set upon me like a set of sharks, 
and that all that he was doing was for my benefit. Be- 
coming convinced from all these representations of the said 
Robinson, and having no one capable of advising me, I 
finally agreed to sign the said instrument of writing above 
referred to, which I presume was a relinquishment of all 
claims against Robinson derived from said sale. Deponent 
further says that said Robinson is indebted to her in the 
sum of about four hundred dollars, this amount having 
been assumed by the said Robinson, but I having subse- 
quently effected a settlement of the same, thereby relieving 
Robinson of the obligation he had assumed to pay. This 
debt of four hundred was due by me upon a judgment 
against me held by Cooper, of New York. The said Rob- 
inson owing me this money, and never having disclaimed 
the debt, I insisted upon his paying me. He did pay me 
one hundred dollars some time after I signed the said paper. 
There was not the slightest understanding between the said 
Robinson and [ that the said money was paid to me in con- 
sideration of my signing the said paper. On the contrary, 
the said Robinson said that he had brought the money for 
the purpose of paying it to me as a part payment of what 
he owed me. Deponent further says: I never should have 
signed said paper if I had not been convinced, from the 
misrepresentations of the said Robinson, that I had no 
rights in the premises, and that it would be dishonorable 
for me to pursue him. I signed the paper without the 
slightest consideration, solely upon such misrepresentations. 
Deponent further says that she gave for her said plantation, 
which was sold at said foreclosure sale, to the best of her 
recollection, about thirteen thousand dollars ($13,000): that 
the value of the personal property, which was also sold, 
was at least ten thousand dollars ($10,000); and that the 
freight which she paid for its transportation here was over 
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one thousand dollars ; that the large portion of said furni- 
ture having been but little used, and of a character not to 
be injured by use, is now almost as good as new, a large 
portion thereof consisting of very valuable paintings, mir- 
‘rors, fine book-cases, most valuable books, consisting of 
more than two thousand volumes, elegant bed-room and 
parlor furniture, which cannot be repaired without great 
abuse, and a very large number of the finest and rarest 
clothes, ornaments and fancies. 

Deponent further says that she neglected to state, when 
speaking of the conversation between herself and Robinson 
at Cedar Key, “ that a certain paper given by the said Rob- 
inson to her, dated January 10, 1878, for the purpose of 
putting in writing evidence to the effect that a certain in- 
strument of writing, made -by her to the said Robinson in 
January, A. D. 1878, was not a deed in fee simple, but an 
instrament made to secure the payment of money owed by 
her to said Robinson, having been wet and thereby im- 
paired, the said Robinson agreed, at the request of this 
deponent, to make a copy thereof. He pretended to make 
a copy thereof. I took the original and laid it under a 
paper on the counter shortly after Robinson had pretended 
to copy it; without my noticing him he took the said 
original, and, without saying anything to me, destroyed 
the same by tearing it in small pieces. I did not know 
that he was destroying it until he had thrown the small 
pieces on the floor. Idid not read the paper until the next 
morning, When I found that he had not made a true copy 
of the original, but had changed it so as to make me liable, 
before I could redeem, to pay for all expenses of said plan- 
tation incurred in improvements thereon, with tterest at 
the rate of eighteen per cent. My recollection is that I 
agreed to pay him only sixteen per cent., and it was stated 
in such original paper, and also the conclusion of such pre- 
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tended copy, to-wit: the words,‘ up to the date of such 
sale,’ if made to them, were interpolated. This copy was 
signed as witnesses by E. J. Lutterloh and D.G. Burkhim. 
The witnesses did not compare the original with this pre- 
tended copy. I never was informed by Robinson or any ° 
one else that my property was advertised for sale, although 
I had received several letters from Robinson within a month 
previous to said sale. Robinson appeared to be exceedingly 
anxious to know how I had received the information that 
the property had been sold previous to his writing to me 
about it.” 

LeRoy N. Shear testified as follows in regard to the pa- 
per signed at Cedar Key: That he, on the 14th day of June, 
1878, signed a paper presented to him by William L. Rob- 
inson at Cedar Key, Florida, which said paper the said 
deponent understood to be, and was represented by the 
said Robinson to be, a relinquishment of this deponent’s 
and his wife’s, Eliza E. Shear, of all right they had to 
claim from the said Robinson certain money which the said 
Robinson had bid at the sale by the master of certain prop- 
erty belonging to said deponent’s wife on the first Monday 
in June, 1878, in the City of Tallahassee, under a decree of 
foreclosure in favor of said Robinson against the deponent 
and his wife; and that the deponent was induced to sign 
said paper by the false representations of the said Robinson 
that the said sale was an unfair and fraudulent one, and 
that one R. S. Williams had run up said property for the 
purpose of defrauding the said Robinson, and that certain 
attorneys in Tallahassee, who were pretending to represent 
the interest of this deponent and his said wife in procuring 
the said money from the said Robinson, were merely en- 
gaged in a black-mailing operation against him, the said 
Robinson, and that the whole matter was merely an at- 
tempted swindle on the part of the said R.S. Williams 
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and the said attorneys, D. 8. Walker, Jr., and E. M. Hop- 
kins. Deponent was also led to sign said paper by the rep- 
resentations of the said Robinson that Judge P. White 
had said that this deponent and his said wife had no rights 
in the premises, and were not entitled to the said money 
that Robinson bid at said sale, or any part thereof, since 
the said Robinson already had titles to the said property, 
and there was no necessity for it to be sold under the mort- 
gage. Robinson also said that unless the said sale was set 
aside Mrs. Shear’s creditors could collect out of him the 
debts Robinson had agreed to pay for her. Deponent also 
says that Robinson brought with him to Cedar Key this 
said paper already prepared, and said that Judge J. T. 
Bernard had prepared it, and that the said Bernard had 
said that it was the proper paper for this deponent and his 
wife to sign, and that it would be dishonorable for them 
not to do so. He also brought a paper which he said was 
an opinion of the Hon. G. P. Raney, which was to the effect 
that this deponent and his wife had no rights in the premi- 
ses; and it was in consequence of these false representa- 
tions and surrounding circumstances that induced him and 
his said wife to sign the paper, and that in signing it this 
deponent understood it to be nothing more than a confir- 
mation of a conveyance made by himself and his said wife 
to the said Robinson in January, 1878, which said conveyance 
was made for the purpose of securing to the said Robinson 
the payment of $3,336.91-100, which he claimed to be due 
him from deponent’s wife, and for the further purpose of 
acknowledging that these deponents had no right to claim 
anything from Robinson since the sale was a fraudulent 
one, and the said Robinson ought not to be held to it ; that 
this deponent did not read the said paper; that it was quite 
a long one, but that the said Robinson pretended to read it 
to him and his said wife, but that he did not read that por- 
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tion of said paper which authorizes the master to make 
deed of said property to the said Robinson ; that said de- 
ponent did not know when he executed said paper that it 
contained any such provision, and would never have signed 
it had he been so informed; that the said paper was exe- 
cuted without any consideration whatever, either to him or 
to his said wife, and it was merely to prevent, as he thought, 
Robinson from being cheated and defrauded, he being con- 
vinced that he and his wife had no legal and equitable 
rights against Robinson in the premises. 

Mrs. Shear, in the deposition of 19th of June, 1878, says 
that when Robinson came with the Justice (Pepper) and 
others, on January 4, he took her into a room and told her 
he wanted her to understand so that there would be no ob- 
jections before these other persons who came as witnesses ; 
that if [ had any objections he wanted her to make them 
there in that room; that he did not want any discussion of 
the matter or any objections before the witnesses when she 
went to sign the paper. She replied to him: “ What ob- 
jection can be made? I suppose we all understand the 
matter.” * * * He then, for the first time, informed 
me that the paper he wanted me to sign was a bill of sale, 
and not an agreement to foreclose the mortgage. I then 
told him I would not sign it in that form. He persisted in 
my signing it, and refused me aid unless I would sign 
the paper. Being at this time reduced to the most dire 
necessity, my husband sick and unable to turn in bed, I not 
having one dollar in four months, and suffering for the nec- 
essaries of life, * * * and having no other recourse, with- 
out a friend, I finally agreed with said Robinson if he 
would give me an agreement, in his own hand writing, to 
the effect that I might redeem my property by paying him 
the amount mentioned in said instrument, I would sign it. 
This he agreed to do. The paper being signed, and the 
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witnesses having gone, Robinson then sat down and wrote 
an agreement and signed it, and handed it to Mr. Shear. I 
had this agreement until the 14th June, 1878. Robinson 
then and there expressed himself that this instrument of 
writing was intended as evidence that the paper which I 
had signed was only meant as a security for the money 
mentioned, and as evidence that I could redeem my land 
and personal property at any time. The $1,700 and up- 
wards, mentioned in said paper which I signed as aforesaid, 
which Robinson claims to be a deed in fee, I considered as 
advances made under an original contract, except the $500 
which necessity and privation forced me to take under cir- 
_ cumstances already narrated. 

J. A. Malambre testified that he was a witness to the 
deed. Soon afterwards Robinson told Mrs. Shear she had 
sold all her property except her wearing apparel. She ex- 
pressed regret that some artigles were included, but con- 
soled herself with the iain that she might redeem 
them in a certain time. The house and furniture were dilapi- 
dated. His affidavit also states that he, deponent, has since, 
on several different occasions, heard Mrs. Shear express re- 
gret that she included in the sale certain articles which she 
appreciated more on account of association than their 
money value, but she consoled herself with the understand- 
ing that she might redeem them in a certain time. De- 
ponent resided and lived in the family mansion, eating at 
the family table, and Mrs. Shear was much of an invalid, 
and the direction and control of the house-keeping was left 
to Mrs. VanNess, and it was the impression of deponent 
that this was the choice or desire of Mrs. Shear, and de- 
ponent never heard any objection to it or any expression of 
dissatisfaction or complaint about the same until after the 
sale above mentioned. There was always plenty to eat of 
the best quality, according to the manner in which good or 
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well-to-do people live in Florida; * * * that when W. L. 
Robinson took possession of the “ Glenwood ” property, in 
Leon county, mentioned in the affidavit made by deponent 
on the 20th of June, 1878, and since the deponent has been 
on said place, that he, Robinson, has made great improve- 
ments ; that nearly every piece of furniture has been re- 
paired to a large extent; that said furniture was in a very 
bad and broken condition, and some of the same is still in 
a bad condition—marbles being broken, and it being other- 
wise damaged and being stained ; that the house has been 
repaired, new sills put in the porch above and below, floor 
taken up and renewed, joists renewed, pillars repaired, tin 
work renewed about chimneys, gate-way and pailing re- 
paired, new steps built to the house, two miles of plank 
fencing built, one cistern built, another repaired, the pumps 
have been repaired. The bulk of this repairing has been 
done since January 3, 1878. The roof to the house has 
leaked ever since deponent has known it. 

John D. Perkins estimates the value of the Glenwood 
Plantation at one dollar per acre, exclusive of the dwelling- 
house and surroundings. The land is of small value on ac- 
count of nut grass. A plantation in this county, free from 
nut grass, with a gin house and good cabins on it, is esti- 
mated at $4 per acre. 

Dr. A. B. Hawkins testified that he is somewhat ac- 
quainted with Glenwood Plantation. Went with Mr. Shear 
when he bought the place of Col. Williams. The place is 
worth about $3 per acre, including the improvements. Land 
studded with nut grass is not worth more than 31 per acre. 

G. A. Chaires says he is familiar with the Glenwood 
Plantation, and it is not worth over $2 per acre on account 
of having nut grasson it. The land is old and much worn. 
Williams wanted to get rid of it on account of the nut 
grass among other reasons. He had rather pay $10 per 
acre for land without nut grass than $2 for land with it. 
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R. C. Parkhill would not give more than 50 cents per 
acre for the place leaving out the dwelling-house—it is cov- 
ered with nut grass. The dwelling-house before Robinson 
made repairs was not worth more than $1 ,000, or about that. 
Thos. W. Carr, N. W. Eppes, F. W. Isler and W. J. John- 
son agree with the estimated value as made by Parkhill. 
Their affidavit is as follows: 

Personally appeared R. C. Parkhill, Thomas W. Carr, 
Nicholas W. Eppes, William J. Johnson, Frederick W. 
Isler, and they being duly sworn say each for himself that 
he has been a farmer in this county for upwards of thirteen 
(13) years, except said Parkhill, who has been a farmer 
here for the last seven years, and the said Johnson, who has 
been a farmer here for upwards of six years, and each of 
them has lived in said county more than 20 years; that 
they are familiar with the lands and plantation and premi- 
ses, including improvements, in this county, known as 
“ Glenwood,” now occupied by W. L. Robinson ; that said 
plantation and improvements thereon have also been care- 
fully inspected by them this day, having ridden over 
the plantation and gone through the house. The said 
Parkhill says that the land is full of nut grass, nearly cov- 
ered with it; that the land is poor, even if there was no 
nut grass; that for farming purposes he would not give 
more than fifty cents an acre, leaving out the dwelling- 
house; has never seen any land more fully covered with 
nut grass. The dwelling-house, considering its condition 
before Mr. Robinson made repairs on it, was not worth 
more than $1,000, orabout that sum. The said Thomas W. 
Carr says that he agrees with the statement made above by 
said Parkhill, except that he thinks the valuation of the 
dwelling too liberal. The said N. W. Eppes says that he 
thinks the said estimate of Parkhill the full value of said 
property ; and said Isler and Johnson also say that said 
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estimate of Parkhill is the full value of said place for farm- 
ing operation. Deponents furthers say that there is no 
timber of any value for fencing or farming purposes on the 
said lands, except a small quantity of timber on the branch, 
consisting of green and old field pines. The land is very 
old and much worn. Deponents have lived in this county 
for many years, each at least twenty years; that they 
consider three thousand dollars for the land and im- 
provements and personal property in the dwelling as a 
very large price for said property, and more than it is 
worth for any purpose it can be used for in this county. 
Said plantation has always had the reputation of being 
very much injured by nut grass. Deponent Isler says that 
this place has had nut grass for the last thirty odd years, 
and he has known the land since before it was cleared. De- 
ponents furthersay thereis no gin-housenorany screw onsaid 
land, nor any fenee on the same—except a new fence made 
by Mr. Robinson—the out-houses are in a dilapidated con- 
dition. The deponent, Isler, says that he has been farming 
in Leon county about 40 years, and the Burgess Town Place, 
sold by F. R. Cotten to W. R. Wilson in 1878, at about 
$2.90-100 per acre, is worth more than six times as much 
per acre. Johnson says that the Kirksey Place, purchased 
by Saxon & Dickenson in 1877, at about $3.50 per acre, is 
worth more than six times the said Glenwood Place per 
acre. Deponents further say that they do not believe that 
farming operations can be carried on successfully'and profit- 
ably on said *“ Glenwood ” Plantation. 

Geo. Damon had inspected the furniture in the house at 
Robinson’s request, and estimated its full value at $754.- 
75-100. 

Mary E. Risley testifies that in November, 1877, Robin- 
son came to her and requested her to “ prevail on Mrs. 
Shear to sell him the place for $900; that it was the best 
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thing that she, Mrs. Shear, could do, as she had gotten all 
the advances that he had agreed to make, and that he was 
now providing her gratuitiously.” Shespoke to Mrs. Shear 
about it, and she said she had ridden in from the country 
with Robinson that morning, and that he had asked her to 
sell; and that he had talked business to her until she was 
almost wild. When witness told Mr. Robinson that he 
had better speak to Mrs. Shear himself, he said that he, 
holding the papers, could not do so. 

Charles C. Pearce says that he went over the place very 
recently with Mr. Robinson, P. Houstoun and James Don- 
elson, and visited six crops Mr. R. had on the place of 
corn, cotton, potatoes, &c. They compared favorably with 
other places on the road. Thinks the plantation as good as 
any between Tallahassee and Earle & Perkins’, adjoining. 
Nut grass is injurious to cotton, but does not materially in- 
jure other crops. I cannot say what the plantation is worth 
because I do not know. It was the conclusion of the com- 
mittee not to place money valuation on the plantation. The 
circumstances under which sales were made were so differ- 
ent that we did not feel competent to place money valua- 
tion on it. We thought no one competent to price others’ 
property. Wedid not know whether we should put a forced 
sale price or a fair sale price, and therefore did not value it 
at all. Iownaplantation in this county ; I have nut grass 
on about one hundred acres of my place, the balance has 
no nut grass,ornot much. So far as the land is concerned, 
Mr. Robinson’s, or the place in question, averages as good as 
mine; that is, it will produce as well. I have about 200 
acres of wood land on my place, which would of course 
make it more valuable with the location, being hearer the 
City of Tallahassee. I only went in the lower part of the 
house ; four rooms were furnished. I noticed some of the 
furniture because it was pretty. The library, 1 should 
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think, occupied about ten feet square on the wall. I have 
not ihe least idea of value of the library or contents. Mr. 
Robinson told me he was getting 800 pounds lint cotton as 
rent to each mule, and there were six mules. I hold my 
place at ten dollars an acre, but I don’t care to sell at that, 
particularly as I am getting rents that pay me better; but 
would sell at that if I could get all in cash so as to make 
another investment. The average rent of land in this 
county for as much as one mule can work is from 500 to 
900 pounds lint cotton. I can answer as to how I estimate 
the value of lands in the county no other way than by 
what interest it can be made to pay by management. If 
good management it can be made to pay a good deal; if 
badly managed, not much. [look upon renting as the only 
safe way for planters to work to make money, while it is 
injurious to the land. Robinson told me he was getting 800 
pounds lint cotton to the mule, and there were six mules. 
So far as the land is concerned the place averages as good 
as mine; will produce as well. I hold my place at $10 per 
acre. The average rent of land in the county for what one 
mule can work is 500 to 900 pounds lint cotton. The main 
building could not be put up for less than five or six thou- 
sand dollars,and the out buildings would cost about $1,500. 
These lands, at forced sale, might not bring over two or 
three dollars per acre; at private sale might bring six or 
eight dollars. Mr. Robinson said the place would compare 
favorably with other lands around except for the nut grass. 

Lewis Austin says he has lived on the place 16 years, and 
rents about 35 acres, and pays 800 pounds of lint cotton as 
rent. There are seven renters beside me. 

Frank Pemberton rents 35 acres of the place, and pays 
1,000 pounds lint cotton. There are seven other renters on 
the place. One other pays 1,000 pounds, and the others 
800 pounds, as rent for same quantity of land. 
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James B. Donelson went over the place with Robinson, 
Houstoun and Pearce. Thought this compared favorably 
with other plantations adjoining, except for nut grass. 
Those crops which had been well cultivated were fair crops; 
compared favorably with those I saw in riding there. Tak- 
ing the crops as a whole, cotton and corn, they would aver- 
age equal with other crops around. The value of the 
plantation is about the same as the rest around there, but 
for the nut grass. Land that rents for 800 pounds lint cot- 
ton for each 40 acres is pretty valuable land; it is a high 
rent. Mr. Robinson said he thought it would cost $10,000 
to build such a house. I thought it worth now four or five 
thousand dollars. 

P. Houstoun was with Robinson, Donelson and others over 
the plantation, and says: [ agreed with the opinion Mr. Rob- 
inson expressed as to value; that it was of average quality 
with places in the vicinity, the difference being that there 
is nut grass on it. Land that will rent for 800 to 1,000 
puunds of lint cotton for such quantity as one mule will 
work ought to be worth from $12 to $15 per acre. The 
crops where they were well worked on the Glenwood Place 
were pretty good; about equal with other crops on the 
road. Estimate that 1,000 pounds lint cotton is worth 390, 
a mule will work about 30 or 33 acres, this would be 33 
an acre rent, which would be a good rate of interest on 
$12 0r 315. Iknow so little about the facility of renting out 
lands in that neighborhood that I cannot answer as to its 
value, or as to its being worth $12 or $15 per acre; but if 
the whole place can be rented at the same rate as the parts 
cultivated this year are rented at, it would be worth 312 
to $15 per acre, and perhaps more, considering the’ elegant 
residence on it. I don’t know how the place is oft for 
wood. 

Question.—Do you know of any plantation of like quality, 
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age and quantity with the Glenwood Place selling at $12 
to $15 per acre? 

Answer.—I don’t know of any sale having been made 
that will suit these three conditions of quality, quantity 
and age. Iam not familiar with the sales that have been 
made; never attended any of them, and don’t think I could 
say. I mean the Glenwood Plantation would be worth $12 
to $15 per acre if it could be filled up entirely with renters 
at 800 to 1,000 pounds of lint cotton every 33 acres. 


Judge Bernard testifies in behalf of the complainant that 
he attended the sale as solicitor for the complainant, and 
that at the sale R. 8S. Williams was a bidder, and bid up to 
$7,900 for the property, complainant then bidding $8,000, 
and the property was then knocked off to him; that after 
the sale he met Williams, who stated that having con- 
sulted counsel he was satisfied Robinson could only claim 
the amount of the decree and costs, and that he had in- 
tended to bid for certain parties as high as five thousand 
dollars, but if Robinson had taken him aside and promised 
him a couple of hundred dollars he would not have given 
him any trouble ; that it was a common thing for parties 
to buy in property at public sale and be paid $50 or $100 
for their bargain. Afterwards Williams said he under- 
stood Robinson was angry with him tor running him up 
the property, but that he ought not to be,as Robinson him- 
self had done the same thing for him on one occasion, and 
if Robinson had taken him aside and paid him one or two 
hundred dollars it would have been all right. 

Thomas J. Perkins testified that he asked Williams why 
he had run up the property, and Williams answered : 
“ Why did not Robinson call me aside and offer me one 
or two hundred dollars?” 

R. S. Williams testifies that he was a bidder at the sale 
for the purpose of buying the property ; that he had in- 
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quired into the character of the title to be acquired by such 
purchase, and bid thereon $7,900 in good faith, and gave 
Robinson no reason to believe otherwise, and he deemed the 
property worth the amount, and was willing and prepared 
to pay the amount of his bid for it. He was abundantly 
able to pay, and he had no intention to annoy Robinson by 
bidding. 

Julius Diamond testifies that he was present at the sale ; 
that he heard Williams inquiring particularly about the 
titles to the property, and before the sale heard him ex- 
press a desire to purchase it. Williams is perfectly good 
and solvent, and abundantly able to pay the amount of his 
bid. 

M. Lively testifies that he was present at the sale, and 
heard Mr. Williams ask that the sale be stopped awhile 
that he might inquire into the title. The master referred 
him to the decree. Robinson and Bernard were standing 
near enough to hear. 

Bolling Baker testified that he was employed by the 
parties to draw up the mortgage and the lease referred to, 
dated August 1,1877. Understood from Mrs. Shear that 
as she was embarrassed and could not carry on business 
without aid, and Mr. Robinson having made some ad- 
vances, reluctantly entered into the matter, and said that 
if he took the mortgage he would not be able to indulge 
her longer than the time expressed in the mortgage, as he 
could not well afford to spare the money from his business. 
Mrs. Shear meantime intended to live on the place, and not 
being able to carry on the plantation would, by renting it, 
have something for support until she could sell. After- 
wards Robinson having advanced more than the mortgage 
secured, and a sale having been agreed on both parties em- 
ployed him to draw up a deed of conveyance, which he did 
and sent it to Robinson from Orange county in December, 
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1877, with a bill to foreclose the mortgage, with directions 
to Robinson to fill in the amounts of money consideration. 
Understood from Mrs. Shear and R. that this deed was in- 
tended to carry out an agreement for an absolute sale of the 
property. Did not advise the foreclosure of the mortgage, 
but acquiesced in it. 

He says: I became acquainted with defendants, Shear and 
wife, shortly after their removal to Leon county, Florida. I 
have known plaintiff slightly for several years. They all 
reside in Leon county. I prepared a mortgage about the 
1st August, 1877, at the request of plaintiff and defendants, 
and signed my name as a witness thereto with Judge Rip- 
pey, and I believe the paper annexed is a copy of said 
mortgage. I know very little about the negotiations which 
led to the execution of the mortgage. I had never been 
employed by plaintiff as counsel or attorney in any of his 
business. Plaintiff came to my office in Tallahassee and 
said that Mrs. Shear requested me to go with him (Robin- 
son) to her store near Gallie’s, in Tallahassee. This was, I 
think, in the latter part of July or 1st August, 1877. I 
went to the store (Robinson having preceded me); I found 
them, the defendants and Robinson, and there were several 
other persons about the room, but not immediately present 
but within hearing. I was informed by defendants that 
they had been negotiating with Mr. Robinson for a loan in 
order to pay off some pressing demands against Mrs. Shear. 
They had already agreed upon the terms, and had desired 
me to act for both parties in completing the transaction. 
A number of questions were asked by plaintiff and defend- 
ants, and I explained fully the legal effect of what was pro- 
posed to be done. The interview lasted for, I think, some 
two hours, during which time the affairs were freely dis- 
cussed and without reserve. Mrs. Shear repeatedly stating 
that she could not carry on her business without pecuniary 
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aid, and plaintift as often stated that while he was willing 
to aid-her yet it was exceedingly inconvenient to him to 
spare the money, as he was compelled to keep all of his 
money in his own business, and that if he took the mort- 
gage and made the advances he would not be able to in- 
dulge Mrs. Shear longer than the time expressed in the 
mortgage ; that he would greatly prefer that some one else 
should have been selected to assist her, but that he was 
willing to aid her to the extent of his power, but could not 
aftord to carry the burden of such a loan any length of 
time, as it would embarrass his own business, and that it 
must be distinctly understood that he would be compelled 
to enforce the repayment of his advances according to the 
terms of the proposed mortgage. The result of this inter- 
view was a request from Mrs. Shear to me to draw up the 
mortgage, and I made a memorandum in writing of the 
terms, and read it over to all the parties before I left the 
room, and I afterwards prepared the mortgage at my office. 
At the time of this interview there was a list of the debts 
made out which plaintiff was to pay, and the amount 
stated in the mortgage was the sum of these several 
amounts. Robinson, always when I was present, insisted 
"upon a strict compliance with the terms of the contract as 
before stated. Robinson at all times when speaking of the 
matter asserted his wish to be out of it, and of the great in- 
convenience and trouble it would cause him to keep so 
much money out of his own business for any length of 
time. After the mortgage was prepared and ready to be 
signed similar conversations were held, and the entire sub- 
ject of Mrs. Shear’s embarrassment was fully and freely 
discussed in all of its details. Ihad previously acted as at- 
torney for Mrs. Shear in procuring for her advances from 
merchants in Savannah, Ga., upon mortgage of the same 
property mortgaged to Robinson. Throughout all of the 
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various interviews and consultations I was consulted as 
freely by one as the other, sometimes in the presence of all, 
and at other times by Mrs. Shear alone or Robinson alone, 
and each seemed to speak with equal freedom and an equal 
understanding of their relative positions and intentions of 
each other. I prepared a lease of the date 1st August, 
1877, at the request of both plaintiff and defendants, but 
was not consulted about that contract particularly. The 
parties had agreed to enter into that contract, and I under- 
stood from what was said that Mrs. Shear had at that date 
(say August, 1877,) some hope of being able to pay off the 
mortgage which she was about to give to Robinson when 
it became due, and in that event not being able as she said to 
carry on the plantation herself she desired to lease it for such 
time as she thought would enable her to get relieved from 
her embarrassments, or give her time to find an absolute pur- 
chaser for the property. Inthe meantimelI understood from 
all parties that it had been determined that Mr. Shear should 
go North and engage in business there, and that Mrs. Shear 
was expected to reside upon the plantation free of expense, 
and to receive the rents. 

I prepared a deed at the request of plaintiff and Mrs. 
Shear, and I believe the paper in the record, dated January 
4, 1878, is a copy of the original prepared by me. In all 
the transactions in which I took part relating to said deed 
I acted as attorney forall the parties at their express solici- 
tations. 

I know but little of the negotiations which took place 
between the parties terminating in making this deed, ex- 
cept as I heard them from the parties themselves. Ido not 
know how long such negotiations were pending, but some 
time after the execution of the mortgage heretofore men- 
tioned (I cannot recall the date) Mrs. Shear came to my 
office in Tallahassee and entered upon a detailed statement 
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of her embarrassments, and subsequently sent for me to her 
place of business, then, I think, near the Post-office, in the 
Nims building. I had frequent interviews with her be- 
tween August and November, and she discussed various 
plans for settling up her business, and finally informed me 
that it would be impossible for her to pay the Robinson 
debt, and that without a sale of the plantation the mort- 
gage could not be paid. She finally informed me that 
Robinson had been making other advances for her besides 
those named in the mortgage, and that she had determined 
to sell him the property absolutely, for she had no hope of 
redeeming the mortgage, and that a certain sum in money 
at that time would be of greater advantage to her than the 
rent she might get, even if the property could be redeemed ; 
and that she had already received money, and would re- 
ceive more from Robinson; and that she saw no means of 
paying it without a sale of the plantation. I advised her 
not to sell then, but to apply to her friends at the North 
for assistance ; and that it could only come to a sale at last 
under a foreclosure of the mortgage, and that before such 
sale could take place property might enhance in value and 
she might find a purchaser fora better price than the 
amount of her debt to Robinson. Her reply in substance 
was that she had no hope of aid from her Northern friends ; 
and that she wished to settle the debts by giving up the 
property, so that her mind would be relieved from the 
anxiety attending upon the embarrassed condition of her 
affairs, and that she could turn her attention to some other 
business. The above is the substance of the numerous con- 
versations at various times after the mortgage of August Ist 
was made. During the period of which I speak, after the 
mortgage and lease had been made, I occasionally met Rob- 
inson at Mrs. Shear’s store, and he sometimes came to my 
office. In one of his visits to my office he told me that 
28 
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Mrs. Shear had proposed to sell the property to him, and 
asked me if she had said anything to me about it. I told 
him that she had, and that I had advised her against doing 
so. Robinson remarked that he was glad of it, for he did not 
want to take the property, as he was then owning as many 
places as he could manage, and would rather have his 
money back in his business than to keep the property on 
any terms. I then told him that I could not discuss the 
matter with him as Mrs. Shear had not authorized me to 
say anything upon the subject to him. I subsequently met 
Mrs. Shear and Mr. Robinson together at the store of Mrs. 
Shear, but I do not remember at whose request. At this 
meeting Mrs. Shear stated her determination to sell to Rob- 
inson absolutely in consideration of the sum advanced un- 
der the mortgage and other sums since advanced, none of 
which she could pay. I declined giving any further advice 
about the details of the sale, as Mrs. Shear had not taken 
the last about selling, and so only took a memorandum of 
the amount which was stated to have been advanced by 
Robinson, and I was requested from that to draw the deed. 
I did prepare the deed, but from some cause, (I think Rob- 
inson went North,) I did not give it to the parties, and I 
kept the deed and brought it to Orange county with me, 
and enclosed it to Robinson some time in December, 1877 ; 
and I do not think I saw Mrs. Shear after that time, for I 
was not in Leon county when the deed was actually signed. 
I received a letter from Mrs. Shear dated, I think, at Cedar 
Key or Tampa, but she did not allude to her business mat- 
ters with Robinson, or to her business in Middle Florida. 
The deed was intended to convey all of Mrs. Shear’s re- 
maining interest in the property absolutely to Robinson, 
and my instructions were to that effect. 

I prepared the deed in accordance with the express diree- 
tions of both Mrs. Shear and Robinson. Jt was certainly 
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so expressed, and I heard no intimation to the contrary ; 
but the deed was not then written. 

My impression is that I sent the bill for foreclosure of 
mortgage to Robinson with the deed in December, 1877. I 
think the bill and other papers were placed in the hands 
of Judge Bernard, of Tallahassee, who, I think, was Mr. 
Robinson’s attorney in the case, and who obtained the de- 
cree of foreclosure. My impression is that I did not advise 
a foreclosure, but drew the bill at Robinson’s request and 
sent it to him. I was not in Leon when the last deed was 
executed. 

I think the first interview at which I was present with 
both Mrs. Shear and Mr. Robinson was in the store occu- 
pied by Mrs. Shear, near Gallie’s store. Mrs. Shear, at 
that interview, did speak of debts that were pressing her, 
and I think there was a list of them already made out in 
writing. I think some property of Mrs. Shear had already 
been Jevied on for taxes, and it was evident must be sold if 
the taxes were not paid ; but Ido not remember the remark 
you quote. 

I took the mortgage to the store to be executed ; Robin- 
son repeated what he had said before about the inconven- 
ience of letting the money out of his business, and again 
stated emphatically that he could not give longer indulgence 
than that. provided for in the mortgage. I know nothing 
about the negotiation for the lease, but understood it was 
intended as a protection to the property after the mortgage 
debt was paid until Mrs. Shear could make better arrange- 
ments. I mean by protection to the property that it should 
be occupied and kept in good order by a tenant who was 
able to improve it until Mrs. Shear was able to sell it. Mrs. 
Shear seemed to have a pertect understanding of the effect 
of the mortgage and lease. My impression is that they 
were both executed on the same day and at the same place. 
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There seemed to be an understanding between the parties 
that Mrs. Shear was to reside in the house free of charge, 
but there were no specific statements called to my notice 
as that time about it by either party ; I only heard the con- 
versation. I do not remember Robinson asking me to per- 
suade Mrs. Shear to remove into the country at any time, 
but he urged her to do so several times in my presence, 
giving as a reason that she would live with. more economy 
and save houserent. She said she did not approve of that 
part of the plan which involved her going into the country, 
because she was unwilling to occupy a house of which she 
was not the mistress, and that she had plans of her own to 
carry out which would require her to reside in a town. 

After the execution of the mortgage of August 1st, 1877, 
I had several interviews with Mrs. Shear, but I am not 
able to state the exact dates, or the localities of these in- 
terviews. In all matters relating to the business of Mr. and 
Mrs. Shear with Mr. Robinson, so far as either or all of them 
consulted me, I acted avowedly and by request as attorney 
for all. 

Mr. Robinson has never paid me any money on his ac- 
count for services rendered in the aftairs with Mrs. Shear, 
nor has he ever paid me any money on any other account 
for him. All that he paid on account of the affairs with 
Mrs. Shear was the $25 for drawing the papers, and which, 
as before stated, was included in the itemized amount of 
$225, with the credit of 825, leaving a balance of $200, for 
which Robinson gave his note, and which was paid to 
Messrs. B. C. Lewis & Sons, and by them paid to me and 
included in the Shear indebtedness. 

I never had any business transactions with Mr. Robinson 
until I acted for him and Mrs. Shear at their request in 
their joint business, and my opinion of his business qualifi- 
cations, or unusually developed capacity for business of a 
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financial nature, if I formed any such opinion at all, would 
be that Robinson, in the then financial condition of the 
country in August, 1877, took a very imprudent risk for a 
merchant in advancing over $3,000 upon Mrs. Shear’s plan- 
tation in Leon county, if he expected to recover his money 
out of a sale of the mortgaged premises, although I think 
the property may in the future be worth this amount or 
more, but I speak of it as a risk taken in August, 1877. 

In my course of dealings with Mrs. Shear she exhibited 
great force and ability in dealing with questions concerning 
her business, but she was vacillating and disposed to yield 
her business interests to the frequent infirmities and neces- 
sities of her husband, and to the circumstances growing out 
of his business, such as the suits against Mr. Shear. 

At the time of the execution of the mortgage and lease Mr. 
L. N. Shear was in better health than I had previously seen 
him in (except at intervals). Mr. Shear was very intem- 
perate, and when he was under the iufluence of intoxicating 
iiquors I do not think he had the ability to attend to any 
business, but when he was sober he was not only able to at- 
tend to his own business but gave evidence of good business 
talents and qualifications. I never attended to any busi- 
ness with Mr. Shear when he was unable to attend to his 
business properly, and never did any business at Ais request, 
but at the time of the execution of the mortgage and lease 
Mr. Shear was capable of attending to business, and was 
then speaking of resuming his business connections at the 
North, and did go North subsequently with that view. 

I have not answered that Mrs. Shear at any time when 
I performed any service as attorney for her was incapaci- 
tated fo instruct me as to what service she required me to 
perform. 

In regard to the business between L. N. Shear and Mrs. 
Shear and Robinson, all important matters were done when 
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the parties were all present and capable, in my opinion, of 
doing the business, I mean to the execution of the papers 
about which I have been interrogated. What transpired 
at other times when I was not present I have no knowledge 
of. 

I do not know about all of the negotiations between Mr. 
and Mrs. Shear and Robinson. Mrs. Shear exhibited and 
expressed great distress on account of her pecuniary em- 
barrassments, and from her appearance and statements in 
the presence of others she certainly did suffer bodily pain, 
but I know nothing of the effect which such suffering had 
upon her business capacity, and always thought that the 
intemperate habits of Mr. Shear were her principal trouble. 

I can only form an opinion from the sequel to those 
transactions, from which it appears that either separately 
or alone, or with the aid of astute counsel, Mr. and Mrs. 
Shear have proved so far not only a match for Robinson, 
but seem willing and able to look with great complacency 
upon the loss of his money expended in their behalf. 

I have stated that Mrs. Shear did not execute the deed of 
1878 in my presence, and that when I received instructions 
to prepare the deed Mrs. Shear was fully aware of the exact 
intent and purpose of the deed which she was to sign, and 
had expressed her inability to obtain assistance elsewhere 
than through Robinson. 

From the statements of Mr. and Mrs. Shear, made in the 
presence of Mr. Robinson, the want of money alone induced 
them to borrow it, and to provide for its repayment in all 
of the conveyances, and having failed to repay the money, 
the deed of 1878 was given as an equivalent for the money 
advanced and accepted as a full and final payment for it. 
My belief, founded upon a knowledge of all the facts is, that 
Robinson had no other advantage than any other creditor 
of Mrs. Shear, and that his advances of money prevented a 
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sacrifice of her property under executions which she was 
unable to pay. 

I do not know anything about the advances subsequent 
to the mortgage, except as stated by Mrs. Shear, and can- 
not speak accurately as to the amounts, or how advanced 
or paid. The deed of 1878 was given in consideration of 
advances over and above the sum secured by the mortgage 
of August 1, 1877. 

My impression is that I did not advise the foreclosure 
suit, but I think I concurred in the opinion. for the reason 
that there was a prior mortgage which Robinson had paid, 
and it was thought best to foreclose against all persons 
claiming by, through or under Mrs. Shear, in order to per- 
fect the title under the absolute deed from Mrs, Shear to 
Robinson. My impression is that after Mr. Robinson had 
consulted Judge Bernard, who had been his attorney in 
other business, I said to Mr. Robinson that I saw no neces- 
sity for immediate foreclosure of the mortgage ; that I con- 
sidered the last deed of Mrs. Shear, or the deed which I 
was instructed to prepare, a sufficient title to the property, 
but that as Alexander & Maxwell, of Savannah, held a prior 
mortgage, but transferred to Robinson or purchased by him, 
I concurred with Judge Bernard that a foreclosure of the 
mortgage to Robinson was the safest mode of extinguishing 
all prior incumbrances. 

I do not know of any such conversation, but state gener- 
ally that the foreclosure was the subject of conversation be- 
tween Mrs. Shear and myselfand Mr. Robinson frequently, 
but I cannot give any precise dates, for it was a subject of 
interest to both parties, and whenever the occasion offered 
each would speak of it, and Robinson, always regretting 
having become entangled in Mrs. Shear’s business, so as to 
compel him to take the property or lose his money, between 
the two [ was very much annoyed, for after the determina- 
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tion to have a final deed made I did not care to waste my 
time listening to any matters of detail which could be ar- 
ranged without my advice or presence, and as I did not 
consider myself any longer the attorney of either party in 
that matter I could not advise one without the presence of 
the other. 

I have stated that I was not present when the last deed 
was signed, but the intention of the parties (if either of 
them is worthy of credit) was disclosed, when I was re- 
quested to prepare the last deed for Mrs. Shear’s execu- 
tion. 

I cannot speak accurately as to the dates, but I came to 
Orange county in time to attend the spring term of the 
eourt, which I think convened on the third Monday in 
May, 1877. I returned to Tallahassee, I think, some time 
in June. I then remained in Tallahassee, with the excep- 
tion of an absence of a week or ten days in Atlanta, Ga., 
until I returned to Orange county in time to attend the fall 
terms of the Circuit Courts in Volusia and Orange counties 
in November, 1877. I then returned to Tallahassee and 
remained there but a short time, and came back to Orange 
county in December. 

I am under the impression that the deed and the bill 
were sent by me in a letter to Robinson from Maitland, 
Orange county, Florida. I may have drawn up and en- 
closed at the same time an answer or form of answer, but 
as the case had then passed out of my hands I do not know 
whether Mrs. Shear ever signed the answer, or ever an- 
swered at all in the case. 


Robinson’s testimony in almost every point bearing upon 
the questions in issue is contradictory of that of Mrs. 
Shear. They agree that he, at her request, and to relieve 
her financial embarrassments, advanced her at first a small 
sum, about $100, taking a mortgage on furniture. After- 
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wards he reluctantly advanced money to pay her taxes, and 
took up a $500 mortgage, and made engagements to pay 
debts amounting in all to $1,590, when the mortgage was 
taken to secure this amount August 1, 1877, payable one 
day after date, At the same time he leased the plantation 
and personal property for five years at the annual rent of 
3,000 pounds of cotton, and entered into possession. This 
mortgage and lease covered all the property she possessed 
at the time, except her personal apparel. Soon after nego- 
tiations commenced, resulting in the paper called a deed, 
dated January 4, 1878. This deed and the circumstances, 
agreements and inducements attending it she claims was on 
her part intended to operate as a security for the liabilities 
assumed by Robinson, and indebtedness then existing, and 
$500 then advanced to her. Robinson, on the contrary, de- 
tails circumstances and conditions going to show that the 
deed was the result and consummation of an absolute bar- 
gain and sale, divesting her of all right, title or interest in 
the property, and that the price then agreed on and paid 
was the full value of the property. He gives in evidence 
the written orders of Mrs. Shear dated January 4, 1878, on 
Mrs. Risley and Mr. Sims for certain property in their pos- 
session “ formerly belonging to her, as I have sold all my 
effects to Mr. W. L. Robinson.” He further insists that 
the mortgage foreclosure was a part of the proceedings 
agreed upon to consummate his title, and to cut off any 
latent claims that might be discovered against Mrs. Shear 
which might be charged upon the property. He refers also 
to the “agreement” dated January 10, 1878, and says it 
was an arrangement entirely distinct from the conveyance, 
and not suggested at that time but some days later, while 
Mrs. Shear says the original of this agreement was written 
and signed by Mr. Robinson immediately after the signing 
of the deed and the answer to the foreclosure bill, and as 
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a part of one transaction with these papers. In reference 
to the foreclosure sale Mr. R. says he would not have bid 
more than the amount of his investment but for the ad- 
vice of his counsel; that as he had title by his deed he 
could bid any amount without incurring a liability to pay 
any more money, the property being his own and the 
Shears having no claim upon it or the proceeds of a sale. 
He regarded the foreclosure proceedings as “a mere matter 
of form.” | 

As to the paper executed at Cedar Key, the testimony ot 
Mr. Robinson, Mrs. Shear, Lutterloh and Miss Burkhim 
contains all the light that the record throws upon it. 

The testimony of Alex. Gallie, J. Burkhim, H. R. Shine 
and Mary E. Risley agree to the effect that Mr. Shear was, 
on account of dissipation and ill-health, almost wholly in- 
capacitated for transacting business, and that Mrs. Shear, 
owing to the condition of her husband and other causes, 
was not capable of managing business of importance, and 
might be easily imposed upon. 

There was some testimony going to show that at the 
time of the execution of the deed of January 4 there was 
no “separate acknowledgment ” by Mrs. Shear, as certified 
to by the Justice, and that the certificate to that effect was 
false. Mr. and Mrs. Shear and the Justice himself testify 
to this, while Mr. Robinson says the acknowledgment was 
made by Mrs. Shear, not in the immediate presence of her 
husband but in another part of the room. 


(The last sentence on page 398, in the eighth paragraph 
of Robinson’s reply, should read as follows: “ Petitioner 
denies all that is stated between the word ‘that,’ in fifth 
line of page 393, and the word ‘ paper,’ in fifth line of page 
394, inclusive.” The affidavit referred to on page 399, as 
marked “A,” is the same in substance as Robinson’s testi- 
mony on pp. 405 to 410.—REpoRTER. | 
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Tue Curer-Justice delivered the opinion of the court. 


I. The referee properly found upon the testimony in this 
case that Robinson was in the first instance reluctant to 
become a creditor of the appellant, and became so because 
of the importunity of and sympathy for her on account of 
her embarrassments and misfortunes. ' 

II. We agree also that the lease and the mortgage of 
August 1, 1877, were not and were not intended by either 
party to be one instrument or contract. The mortgage is 
not a qualification of the lease, nor the lease of the mort- 
gage, neither is dependent upon the other ; although it is 
probable that the lease would not have been entered into 
but for the mortgage indebtedness. 

III. The conclusion is inevitable also that the possession 
by petitioner of the real and personal property, although 
embraced in the mortgage, was delivered and obtained in 
virtue of the lease. 

[V. The conveyance of January 4, 1878, was executed 
and acknowledged, as appears by the record, in due form of 
law. It was attempted by defendant to show that the ac- 
knowledgment of Mrs. Shear was not taken by the magis- 
trate upon a private examination of the wife separate and 
apart from her husband, and that no private examination 
was had, but that the grantors signed the instrument and 
the Justice signed the certificate, only asking the wife, at 
the same table and seated by her husband where they had 
signed the paper, whether she knew what she was doing ? 
She answered yes, she thought she did. The Justice then 
signed the certificate of acknowledgment. Mr. and Mrs. 
Shear testify that there was no separate or private exami- 
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nation. It has been repeatedly held that the certificate of 
acknowledgment of a deed of a married woman is conclu- 
sive, unless fraud be clearly shown by competent witnesses ; 
and that the testimony of the parties alone was not sufti- 
cient to overcome the certificate, nor would the testimony 
of the magistrate be taken to contradict his official certifi- 
cate. In Johnston vs. Wallace, 53 Miss., 331, the court 
says: “ Whether the officer taking an acknowledgment 
acts judicially, or quasi judicially, or both judicially and 
ministerially, he 1s the person to whom our law, in the 
effort to protect married women from the coercion of hus- 
bands in the execution of deeds, intrusts the duty of as- 
certaining by her declaration made apart from her husband 
that she has acted freely in executing the deed acknowl- 
edged ; and when a married woman has appeared before a 
proper officer, having signed a deed and acknowledged it, 
he certifies a full compliance with the statute, his certifi- 
cate, except in cases of fraud, must be held conclusive of 
the facts which it asserts. Any other rule would open 
wide the door for fraud upon the grantees of married wo- 
men. * * * There is far more danger that deeds of 
married women will be improperly sought to be set aside, 
if it can be done by questioning the manner of acknowledg- 
ing them, than that wives will be imposed on in acknowl- 
edging deeds.” See also Heeter vs. Glasgow, 79 Pa. St., 79; 
Kerr vs. Russell, 69 IIl., 666; White vs. Graves, 107 Mass., 
325; Singer Mfg. Co. vs. Rook, 84 Pa. St., 442; 1 H. & 
McH., 211; 3 ib., 821; 2 Pick., 184. 

In Heeter vs. Glasgow, the court says: ‘“ The true rule 
deducible from the authorities is, that the certificate of the 
Justice of the acknowledgment of a deed or mortgage is a 
judicial act, and in the absence of fraud or duress, conclu- 
sive as to the facts therein stated. A purchaser, bona fide, 
and without notice of the fraud, is protected against it ; but 
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as to all other persons parol evidence has been admitted to 
show fraud or duress connected with the acknowledg- 
ment.” The same question was considered by this court at 
the present term in Hart vs. L’Engle, et a/., in which it was 
held that a wife’s acknowledgment of relinquishment of 
dower cannot be impeached by her testimony alone, but, 
though it may be impeached for fraud, the proof to sustain 
the charge must be of the clearest, strongest and most con- 
vincing character. 

In the present case Mrs. Shear does not repudiate the 
execution or acknowledgment of the deed, either upon the 
ground of fraud, forgery or duress, and we must give to the 
magistrate’s attestation its legal effect as it stands. 

V. The next and more important question is as to the 
character of the deed of January 4, 1878. Mrs. Shear 
sought Robinson in great distress to aid her in a small way 
in her pecuniary affairs. Afterwards she sought more aid, 
and excited his sympathies in her behalf to the end that he 
made advances and assumed obligations for her to the ex- 
tent of $1,590, for which he took her note payable immedi- 
ately, and took the mortgage of August 1, 1877, for $2,000, 
consenting to make further advances up to the latter 
amount. At the same time he took a lease for five years 
of her plantation and all the personal property upon it, and 
entered into possession under this lease, Mrs. Shear remain- 
ing in the house with her family, and with no means of 
support beyond the small amount of rent. Mr. Robinson 
then made further advances, beyond the maximum of his 
mortgage security, the amount in November or December, 
1877, being $836.91 in excess of the amount secured by the 
mortgage. , 

It is difficult to determine at this point which party was 
most anxious to increase the amount of petitioner’s ad- 
vances to Mrs. Shear. Now commenced the negotiations 
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which resulted in the deed of January 4 and the foreclosure 
proceedings. 

It seems to have been concluded that Robinson should 
advance or pay $500 more, which, with previous advances 
or credits, amounted to $3,336.91, and which he says was 
the price agreed on for an absolute sale and deed of the en- 
tire property, real and personal. She insists that though 
the conveyance executed by her and her husband was in 
the form of a deed of conveyance, yet it was the understand- 
ing and agreement that the conveyance was made to secure 
him the money, and that she had the right to redeem the 
property at any time by paying the amount. 

She says the paper in the record bearing the date of Jan- 
uary 10 was in fact given her by Robinson the same even- 
ing the deed was executed. He says it was given some 
days later in response to a distinct proposition from Mrs. 
Shear. The paper in evidence was not the original actually 
signed in January, but is a substantial copy ot the original, 
and was made by Robinson at Cedar Key in June, copied 
from the original which had been wet and discolored, and 
the original was then and there destroyed byhim. In viewof 
the entire facts of the case it is unfortunate this original paper 
was destroyed by him at a time when he was treating with 
them in the absence of counsel for important admissions, in 
regard to this controversy, because if it were produced it 
would have avoided the dispute as to the day as well as the 
terms ot the agreement. At all events, the paper contains 
the essence of Mrs. Shear’s construction of the deed if it was 
given at the time of the execution of the deed, but if it was 
an independent agreement it is of no binding value as a con- 
tract for the sale of land, as it is without consideration or 
seal, or mutuality of obligation, a mere naked proposition. 

Her position here is that she claims that the deed was a 
security for her entire indebtedness and the five hundred 
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dollars then advanced to enable her to go elsewhere to seek 
a livelihood, and that she was entitled in equity to redeem 
by paying the amount stated, and is therefore entitled to 
the surplus bid over that amount on the foreclosure sale. 

If the deed of January 4, 1878, was the result of an 
absolute sale of the property, it is difficult to conceive of 
any plausible reason for the foreclosure of the mortgage. 
If the grantors conveyed all their interest, there remained 
no interest to be cut off by the foreclosure. The foreclosure 
could not affect the rights of creditors or incumbrancers of 
any sort, because the mortgagors only are the defendants 
named in the foreclosure suit. . 

It is undisputed that Judge Baker, who drafted the deed 
and the bill of foreclosure, understood from the parties a 
month before the date of the deed that the transaction con- 
templated was an absolute sale and conveyance. He sent 
the draft of the deed and the bill from Orange county to 
Robinson, who sent them, and they were delivered, to Mrs. 
Shear to be examined before closing the transaction. 

The introductory part of the deed reads: that “* whereas 
the said E. E. Shear and L. N. Shear are unable to comply 
with the terms of said mortgage, or to pay the said sum of 
money secured thereby, and they being willing and anxious 
to secure said payments,” therefore, in consideration of the 
premises and the sum now due by the mortgage, and the 
further consideration of $1,746.91 paid by Robinson, they 
granted the property in fee, &c. Then the bill ot foreclos- 
ure, which was sworn to by Robinson on the 3d of January, 
1878, the day before the execution of the deed, states the 
execution of the mortgage to secure the note of $1,590, and 
that he had “ agreed to assume certain other indebtedness 
and to make further advances, which have since been made, 
amounting to the further sum of $1,746.91 ;” and that the 
defendants have never repaid any part of said indebtedness, 
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and the whole amount is now justly due, and that a sale of 
the property is necessary for the raising of the money, ke. ; 
therefore he prays a decree forever barring and foreclosing 
the defendants of all right, title, interest or equity of re- 
demption, and for a decree for said amount and execution 
thereon, and a sale of the property; and that out of the 
proceeds the costs be paid, next the amount of the principal 
and interest of complainant’s claim, “ and the balance, if any, 
be paid to the defendant, Eliza E. Shear, to her sole and sepa- 
rate use.” 

An answer was also sent to Mrs. Shear to be examined 
and signed, already prepared, by Robinson or his counsel, 
acknowledging that she was indebted, as charged in the bill, 
in the sum of $3,336.91, including the note ; and defendants 
therefore assent to the decree as prayed for by the bill. This 
answer was signed at the same time with the deed, Jan- 
uary 4th. 

Now, with this bill informing Mrs. Shear that the whole 
amount of the consideration of the deed was an indebted- 
ness, claiming that the property must be sold to pay him 
the amount so due him, which they are otherwise unable 
to pay, claiming a decree that this debt be paid out of the 
proceeds of a sale, and that any surplus over this amount 
be paid to Mrs. Shear “ to her separate use,” and this bill 
sworn to by Robinson, and an answer given her to sign and 
swear to, and which was sworn to by her in presence of 
Robinson, stating that the $3,336.91 was an indebtedness 
to be paid by a sale of the mortgaged property, and that 
she would be entitled to any surplus after paying this 
amount from the proceeds of the sale, how does it lay in 
the power of Robinson to say that she did not understand 
the effect of the deed to be precisely tvhat she now claims, 
a security for the whole indebtedness mentioned, for a part 
of which Robinson, up to the date of the deed, had no se- 
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curity whatever? Mrs. Shear signed that deed with these 
papers before her, prepared for and furnished to her by 
Robinson, so that she could understand what she was doing 
and what was the professed ‘object and effect of such deed 
upon her rights in the property. If the effect of the deed 
was intended by Robinson to be other than that she was so 
made to understand ; if the sworn bill stated a lie, and she 
was induced and invited to sign and swear to an answer 
which he now claims is a lie, then he is guilty of a gross 
fraud upon Mrs. Shear which will avoid the deed as so 
much waste paper. Robinson says now in his testimony 
that he did not read the bill. He is estopped from this 
plea of ignorance by having signed and sworn to it, and by 
having induced the defendants to consent to a decree in ac- 
cordance with the prayer of the bill. 

Again, in furtherance of the prayer of the bill and the 
submission in the answer that such decree be made as the 
bill prayed for, Robinson took a decree that the property 
be sold, and that he be paid the indebtedness of $3,336.91 
and costs, and that the surplus, if any, arising out of the 
sale, be paid to the defendants. And it was further pro- 
vided in that decree that if the property should not sell for 
money enough to pay the $3,336.91 with interest and costs, 
there should be execution against the defendants for the 
deficiency. 

What does this mean? It is evident that Robinson’s at- 
torneys and solicitors, who drew the deed and the bill and 
the answer and the decree, intended to do precisely what 
was done in accomplishing the purposes and establishing 
the rights of the parties by the most solemn and deliberate 
forms and methods. 

The only conclusion to be drawn from all the reliable 
facts in the case is that the deed of January 4, 1878, was in 
its legitimate effect and purpose, and in its execution was 
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intended to be, a security for the sum of $3,336.91, owing 
by the grantor to the grantee, and that as between these 
parties it must be given such effect. Such, indeed, is the 
result of the adjudication by which the decree of toreclos- 
ure was intended by consent or agreement of these parties, 
and establishing their several rights. In Glover vs. Payne, 
19 Wend., 518, the court says: ‘“ Had it appeared that the 
deed was given to secure a pre-existing debt or a loan of 
money, or that the consideration paid for the land was 
greatly below its real value, a question would arise whether 
it was not a mortgage.” (In that case the grantor had, 
after the execution of a deed, taken a lease from the 
grantee.) 

The circumstance that there was no persona! security 
taken for the payment of the money does not make the 
conveyance less effectual as a mortgage. (Russell vs. South- 
ard, 12 How., 139, 152, and citations.) Brown vs. Dewey, 
1 Sandf. Ch., 56, reviews the cases and shows that the ab- 
sence of personal liability of the grantor to pay is not con- 
clusive to determine whether the conveyance is a mort- 
gage. 

Speaking of a conveyance by the mortgagor to the mort- 
gagee of his equity of redemption, the court in Russell vs. 
Southard says: “ We think that inasmuch as the mort- 
gagee in possession may exercise an undue influence over 
the mortgagor, especially if the latter be in needy cireum- 
stances, the purchase by the former of the equity of re- 
demption is to be carefully scrutinized when fraud is 
charged, and that only constructive fraud or an uncon- 
scientious advantage which ought not to be retained, 
need be shown to avoid such a purchase. * * * A 
mortgagee in possession may take a release of the equity 
of redemption. But such a transaction is to be scrutinized 
to see whether any advantage has been taken of the mort- 
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gagor; especially is this necessary when the mortgagee in 
the inception and throughout the whole conduct of the 
business has shown himself ready and skilful to take ad- 
vantage of the necessities of the borrower.” The court 
cites 2 Schoales & LeFroy, 673, in which Lord Redesdale 
declares that courts view transactions of that sort between 
mortgagor and mortgagee with considerable jealousy, and 
will set aside a conveyance of the equity of redemption 
where, by the influence of his incumbrance, the mortgagee 
has purchased for less than others would have given. 

VI. It is insisted that the petitioner should be relieved 
of his bid because he was laboring under a misapprehension 
of the facts of the case. An examination of the record 
fails to show that he was ignorant of any material fact 
bearing upon the rights of the parties. The most that can 
be said is that he did not apprehend the legal and equitable 
eftect of his decree, and that in bidding above the amount 
of the decree he did not know that he would be, and was 
advised by counsel that he would not be, required to pay 
the excess. This is purely a question of law, arising out of 
tacts of which he was fully cégnizant. 

The presumption is that every person is acquainted w ith 
his own rights, provided he has a reasonable opportunity and 
capacity to know them. 

Fonblanque has laid down the general proposition that 
in courts of equity mere ignorence of the law shall not 
affect agreements, nor excuse from the legal consequences of 
particular acts; and in this he is fully borne out by au- 
thorities. (1 Story’s Eq. Jur., § 111, 139.) . 

It would be superfluous to enter upon a discussion here 
of this question. Judge Story and the Supreme Court of 
the United States have so fully examined it and pronounced 
the rule in view of all the authorities, the question is no 
longer open. 
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VII. After the sale under the decree the petitioner went 
to Cedar Key and sought out the mortgagors. He first 
found a Justice of the Peace and informed him that he 
should require his services in certifying some papers which 
the Shears would execute when Mrs. Shear should return. 
The time was fixed at nine o’clock p. M. Robinson said he 
had the papers all ready, but had not then seen Mrs. Shear. 
At ten o’clock Robinson sent for Lutterloh, the Justice, 
and he went to Mrs. Shear’s door, and Robinson met him and 
said he was not ready, and he wanted to have “ some further 
conversation with these people.” At half-past eleven Lut- 
terloh was again sent for, and met the parties, and Robin- 
son commenced reading the paper, explaining as he read, 
and convinced Lutterloh as well as the Shears that they 
had no rights in the matter whatever that could be enforced 
in law or equity, and that their honor and reputation re- 
quired that they should sign the paper. What Robinson 
had previously said to Mr. and Mrs. Shear Lutterloh does 
not know. Delia Burkhim testifies that Robinson said all 
he wanted was.the money they owed him. This was when 
R. copied and signed the paper called the agreement to 
sell. 

Robinson paid the Shears on that occasion one hundred 
dollars, and took from them a receipt commencing “ where- 
as, in the purchase of W. L. Robinson from us of the land 
and property described in the deed of January 4, 1878, by 
agreement the said Robinson did retain for his protection 
in case he had to pay a certain claim of Dr. John 8. Bond ; 
and, whereas, being in need of funds, we have applied to 
said Robinson to pay us $100, and he has paid the same to 
us this day,” &c.; and the paper further stipulates that 
they will refund the money to Robinson in case he shall 
pay the money to Dr. Bond. 

Mr. and Mrs. Shear state in detail the reasons why they 
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signed the paper at Cedar Key consenting to the execution 

of a deed and relieving R. from paying his bill, &e. Their 

statement is more full in regard to his representations to 

them of what had transpired at the sale than Robinson 

gives in his testimony. They say that Robinson told them 

that Hopkins and Walker and Williams were engaged in 

a black-mailing operation to defraud him; that Williams’ 

bid was. the mere act of an enemy to annoy him; that 

Judge White had decided they had no rights, and counsel 

had given opinions to the same effect, and they gave their 

assent to the paper to save Robinson from being cheated 

and defrauded, as they were led to believe, and to save their 

own honor and reputation, which R. said was being injured 

by the conduct of Hopkins, Walker and Williams. They 

further say that parts of said paper were not read to them 

i by Robinson, who pretended to read it tothem. The Shears 

had no counsel or advisers, were very poor and in desperate 

circumstances, to whom $100 was a great relief, and it ap- 

pears by the testimony of several witnesses that they were 

mentally incapable of managing important business affairs. 

It would be doing violence to equity and good conscience 

to hold them to the provisions of that paper under the cir- 

cumstance in which they were induced to sign it; their 

ignorance of the facts, their weakness, the impressions 

made upon them during the several hours Robinson spent 

with them in the night in the absence of counsel or friends, 

and the legal and equitable rights intended to be affected 

by it. If the Shears had an interest in the surplus money 

it would certainly be inequitable that Robinson should de- 

prive them of it by any means whatever without their in- 

telligent concurrence. 1 Story’s Eq. Jur., Sec. 128; 1 Pe- 
ters, 15, 16. 

VIII. Another reason given by the petitioner why he 

should be relieved of his bid is that the property is not 














454 SUPREME COURT. 








Shear vy. Robinson—Opinion of Court. 








worth it, and not worth more than the amount named in 
the deed ; that Williams run up the price in bad faith and 
for the purpose of annoying aim. It does not appear by 
the testimony of the several respectable witnesses that the 
land and improvements were worth less than the amount 
bid. Some estimate them at a higher and others at a less 
amount. The fact remains that Robinson refused to accept 
a bid of $7,900 and bid higher himself. Judge Bernard 
and Mr. Perkins heard Williams say that he would not 
have bid it up if Robinson had paid him one or two hun- 
dred dollars. Williams says, however, he was bidding 
for the purpose of buying, and was ready and willing to 
buy and pay for the property. Other witnesses state facts 
showing Williams’ intention and ability to become a pur- 
chaser at the amount of his bid. What Williams may 
have said in jest or in earnest afterward does not aftect the 
fact that he was a responsible bidder. Nor do we see why 
such a bidder should “ annoy” Robinson, while he was at 
all times professing to be unable to spare from his business 
the money he had invested and assumed to pay for the 
Shears. It would be very natural to conclude that Robin- 
son, instead of being annoyed, would be rejoiced at the op- 
portunity of doubling his investment in a few months, and 
if not for his own sole benefit, at least to the advantage of 
the unfortunate people in whose behalf his sympathies had 
been so actively aroused. He persists that the property is 
not worth more than he has invested, but a better test of 
his estimate of its value is his refusal of $7,900 for it. 

These conclusions are the result of a careful and patient 
examination of the voluminous record laid before us and 
of the authorities at hand. The decree setting aside the 
sale must be reversed and the cause remanded, with direc- 
tions that further proceedings be had therein in accordance 
with this opinion and the practice of the court. 
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Leave having been obtained at the January Term, 1881, 
at which the foregoing opinion was rendered, the appellee 
filed, within thirty days after the adjournment, the follow- 
ing petition for a rehearing: 

The appellee respectfully asks for a rehearing in this 
cause, and in support thereof submits the following: 

I. It is held by the court that “the only conclusion to 
be drawn from all the reliable facts in the case is that the 
deed of January 4, 1878, was in its legitimate effect and 
purpose, and in its execution was intended to be, a security 
for the sum of $3,336.91-100 owing by the grantor to the 
grantee, and that as between these parties it must be given 
this effect.” In this the petitioner respectfully submits there 
is error. Judge Baker who drew the deed says that he 
was employed to act for both parties in drawing an abso- 
lute conveyance; he had full consultation with them, to- 
gether and separately, and each understood that an absolute 
sale of the property was to be made, and he prepared the 
paper for this purpose, and as an absolute conveyance. In 
the opinion of your Honors, prepared by the Chief-Justice, 
it is expressly stated that “it is undisputed that Judge Ba- 
ker who drafted the deed understood from the parties a 
month before the date of the deed that the transaction 
contemplated was an absolute sale and conveyance. He 
sent the draft of the deed and the bill from Orange 
county to Robinson, who sent them and they were deliv- 
ered to Mrs. Shear to be examined before closing the trans- 
action.” There is ‘no doubt, unless Judge Baker is not to 
be believed, and certainly I am justified by the above quo- 
tation in saying the court believes him, that both parties 
up to their last interview with him, or his last interview 
with either of them, intended an absolute conveyance, yet 
notwithstanding Judge Baker’s testimony as to interviews 
with them together and separately, and the understanding. 
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and instructions communicated to him, Mrs. Shear says it 
was on the 4th of January, 1878, at Glenwood, at the sign- 
ing of the papers, that Robinson first informed her that the 
paper he wished her to sign was a bill of sale, and not an 
agreement to foreclose the mortgage. I understand Mrs. 
Shear as meaning by the statement that she had never 
heard from Robinson, or had with him any agreement to 
execute an absolute conveyance. If Mrs. Shear is to be be- 
lieved then Judge Baker is not to be relied on; but it is too 
clear that Judge Baker is to be believed and Mrs. Shear 
not to be, as to the arrangments agreed on. It is clear also 
that the papers executed, including the foreclosure proceed- 
ings, were prepared and sent by Baker as the agencies for 
perfecting the title in Robinson. Robinson understands 
them so ; when he goes to Glenwood to have them executed 
he expresses the same unders‘anding which he had always 
had. To hold that the deed -was in its execution in- 
tended to be a security for the purposes stated is to rely 
upon a part of Mrs. Shear’s testimony, who has certainly 
not spoken the truth as to another stage of the negotia- 
tions, if Baker is to be given the credence accorded to him 
and merited by him. The petitioner respectfully submits 
that even if any credence is to be given to Mrs. Shear’s 
statements as to the negotiations at Glenwood on the day 
mentioned, the effect of her testimony is not that the 
transaction was a security for merely the $3,336.91-100, or 
this sum and interest, for the agreement she claims to have 
been given to her by petitioner on that day, as set out 
by her, (pages 400, 401,) is an agreement of petitioner 
to sell to her for $3,336, “with interest and full value 
for any improvements, with interest at 16 per cent.” Mrs. 
Shear is either to be believed or not to be believed. If the 
former, then her understanding and agreement was 
not that she could get back the property by paying the 
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$3,336 or $3,336.91 and interest, but by paying him one of 
these amounts and interest and the full value of improve- 
ments and interest. The interest to be at the rate of 16 
per cent. There can be no doubt that Robinson understood 
that he was to get the absolute title, unless Mrs. Shear is to 
be believed, and if she is to be believed then he was to have 
the legal title, subject, however, to an agreement to sell to 
her, not for the debt and interest but for these and an addi- 
tional consideration, the full value of all improvements. 
She could not, according to her own testimony, claim the 
property upon paying the $3,336.91 and interest; nor 
should be allowed to claim the proceeds of the property 
over and above the same amount. Although the bill and 
answer were drawn as they were, yet in point of fact, tak- 
ing Mrs. Shear’s testimony and believing it as a whole, (and 
it is to be believed as such or not at all) and assuming she 
had carefully read all the papers, Robinson was then ex- 
pecting and claiming an absolute conveyance, and believing 
the papers Baker had drawn would secure it to him. 
Whether Baker or Bernard originally suggested the fore- 
closure, he “ concurred in the opinion for the reason that 
there was a prior mortgage which Robinson had paid, and 
it was thought best to foreclose against all persons claiming 
by, through or under Mrs. Shear in order to perfect the 
title under the absolute deed from Mrs. Shear to Robin- 
son,” and after Robinson consulted Judge Bernard, who had 
been his attorney in other business, he (Baker) said to Rob- 
inson that he saw no necessity for immediate foreclosure of 
the mortgage; that he considered the deed he was in- 
structed to prepare a sufficient title to the property, but 
that as Alexander & Maxwell held a prior mortgage, but 
transferred to Robinson or purchased by him, he (B.) con- 
curred with Judge Bernard that a foreclosure of the mort- 
gage to Robinson was the safest mode of extinguishing 
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all prior incumbrances.” The purpose of Mr. Baker in 
advising it, however mistaken it may have been and how- 
ever crudely carried out, was not that it was necessary as 
between the grantee and the grantor, but as to third par- 
ties ; that as to these the mortgage should be kept alive. It 
is competent for one to purchase of his mortgagor the legal 
title and still keep his mortgage alive and foreclose it 
against other lien holders. The courts, in the absence of 
evidence ot express intention to keep it alive or not, will 
look to the interest of the purchaser, and assume that he so 
intended if it appears to be to his interest to do so. With 
proper deference it is with confidence asserted that the tes- 
timony carefully considered shows that neither Mrs. Shear 
nor Robinson understood or intended, at the execution of 
the papers on the 4th of January, that the deed was or 
should he a security as stated and found by your Honors, 
but to say the most for Mrs. Shear it was at least intended 
as a conveyance to Robinson of the legal title, a satisfaction 
of her debt to him, and that the other paper should give 
Mrs. Shear the right to repurchase on the terms therein 
stated. In view of all the testimony it cannot be believed 
that Robinson would have permitted the commencement of 
the foreclosure proceedings if he had understood they 
would have the effect sought to be given them; nor that 
Mrs. Shear when she signed the papers believed they would 
have such ettect. The fact that the Shears never made or 
attempted to make any arrangements for having some one 
look after her interests at the sale when she left Tallahas- 
see, goes of itself to show that she did not regard herself as 
having any interest in the property, unless through a right 
to purchase it back underthe terms stated in the additional 
paper referred to. 

Why, if Robinson or Baker intended or understood the 
deed of January 4 asa security, was not it foreclosed in- 
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stead of the old mortgage? The foreclosure proceeding is, 
we respectfully submit, accounted for by Baker. It is a 
thing Robinson would never have suggested himself as a 
means of getting title. It is a proceeding, however crude, 
which on its face shows that a lawyer advised it and not a 
layman. 

If. With proper respect petitioner believes and urges 
that it is error in the court to hold that he in bidding 
acted under mere mistake of law. (Story’s Equity Juris- 
prudence, §141.) He believed as a matter of fact 
that the ownership of the property as against the 
Shears was in him, He had negotiated to this end, and 
believed it to be consummated. Robinson cannot be said 
to have acted solely on Mr. Bernard’s advice as to bidding. 
He was also acting on the belief that in bidding he was 
earrying out the purpose of both parties, a belief made 
strong by the dealings between him and the Shears, and 
by the opinion and advice of the chosen counsel of both par- 
ties, 

Moreover, it is not always the case that equity will refuse 
to grant relief against a mistake of law. If it be a mis- 
take ot law it cannot be said to arise from a mere misap- 
prehension of the effect of the decree, for he was not rely- 
ing solely on the foreclosure proceedings; in fact the fore- 
closure proceedings in the light of Baker’s advice were not 
instituted for the purpose of having any effect as between 
him and the Shears. 8 Wheaton, 211-16; Kerr on Fraud 
and Mistake; Story Eq. Jurisprudence. 

III. In regard to the transactions at Cedar Key, Robin- 
son and the Shears differ in their statements as to some 
features, but looking to the testimony of Lutterloh, who 
was with them for two hours, and to its statements of 
facts as contradistinguished from mere opinions, we 
find that Robinson there claimed that he had form- 
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erly bought the land, and that the Shears did not 
deny it. Miss Burkhim’s testimony that Robinson 
said all he wanted was the money they owed him, 
taken in connection with the paper before him, can bear no 
other reasonable interpretation than that he meant that the 
money which would be payable to him under that paper 
would satisfy him and secure a return of the property. 
Robinson denies the statements as to Hopkins and Walker 
imputed to him by the Shears. He does state that they 
were interfering and trying to make him pay that which 
he had never expected to pay, and it is clearly shown by 
the testimony that the knowledge of Hopkins’ interference 
was the cause of Robinson going to Cedar Key. Robinson 
further says that Williams had run the property up on him, 
and Robinson’s testimony shows that when he was bidding 
he believed that Williams was not bidding in good faith 
but to annoy him. As to the Shears signing the paper to 
save Robinson from being cheated and defrauded, “ as they 
were led to believe, and to save their own honor and repu- 
tation,” it is clearly shown that they did not deny that 
Robinson had previously purchased the property from them, 
and that they understood that Robinson was to be released 
from the payment of the balance of the bid over and above 
the purchase price named in the decree, which was to be 
credited on the decree. Whether the paper dated January 
10, 1878, was executed on the 4th or 10th, Robinson be- 
lieved it to be binding upon him, and he believed, and so 
did they, that he had become the purchaser in January 
from them, and the great purpose of the paper executed 
at Cedar Key was to secure a release from the bid which 
he had made on property he naturally believed, and they 
admitted, to be his. As to not reading all the paper to 
them, this Robinson denies. 

As to the Shears having “ had no counsel or advisers,” 
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and being “ very poor and in desperate circumstances to 
whom $100 was a great relief,’ the interference of one of 
their counsel before this court was the cause of Robinson 
going toCedsr Key. His letter had advised them that they 
could claim the money over and above the amount of the 
decree. Right here it is to be observed that there is no 
denial on the part of the Shears of their having written 
Mr. Hopkins the letter which plainly tells him they 
can attend to their own business and he to his. There is 
no denial of Robinson’s statements as to what passed or oc- 
curred as to Mr. Hopkins. They had been advised of Mr. 
Hopkins’ views of their legal right to the excess of the bid. 
In view of the letter of Mr. Hopkins can it be said they 
were without counsel or advisers? The $100 was, as the 
Shears says, net paid in consideration of the execution 
of the instrument signed by the Shears. It was not 
mentioned till after the execution of the paper by 
the Shears. The renewal of the paper of January 10 at 
Cedar Key was requested by the Shears, on account of its 
stained condition. There is nothing to show that Robin- 
son had sought or suggested such a thing. The destruc- 
tion of the old paper is what any sensible man would have 
done. Certainly it would not have been business-like or 
reasonable to leave both outstanding. The only substan- 
tial difference, Mrs. Shear alleges, between the renewal and 
the original is two per cent. interest. This change Rob- 
inson denies, as he does all others. There is no witness to 
the contrary but Mrs. Shear. 

Robinson’s conduct in going to.a Justice of the Peace on 
his getting to Cedar Key is alluded to by the court. In 
transacting the business there he had either to do it secretly 
or openly. Had he introduced no witnesses to such trans- 
actions the secrecy native to fraud would have been impu- 
table to him. Had he, when the witnesses were present, 
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had no:conversation or explanation with the Shears before 
them, but only a reading of the papers, or had he enjoined 
any secrecy on them, there would have been circumstances 
usually indicating fraud. There is no testimony by the 
witnesses to a single substantive act of fraud, or circum- 
stance ordinarily showing fraud, upon the part of Robinson. 
Mrs. Shear has pronounced everything a fraud, it is true, 
from beginning to the end, but it is confidently submitted 
that she is not to be believed. Nothing is plainer than 
that she applied to Baker, and separately and with Robin- 
son instructed and advised Baker that an absolute sale was 
intended, yet she swears that Robinson never said anything 
to her about an absolute conveyance until January 4, 1878. 
“ Falsus in uno, falsus in omnibus.” Robinson’s acts at 
Cedar Key show no intention to obviate the agreement to 
permit Mrs. Shear to purchase. Had such been his inten- 
tion, he would have desired and attempted to take up in- 
stead of renewing the agreement of January 10th. We 
respectfully submit that the conclusion of the court as to 
the transactions here are not borne out by the testimony. 

IV. We respectfully submit that the court has erred as 
to the value of the land and property as shown by the tes- 
timony. The great weight of the testimony is with Rob- 
inson in asserting the property is not worth the bid. Pearce 
and Houstoun do not get square down to the question as to 
what this land is worth. Pearce says the committee agreed 
not to put a fixed value on it, and what he would take for 
his own land. Houstoun’s idea is that land which brings 
so much is worth so much. The fact that Robinson refused 
to accept the Williams bid of $7,900 is taken hold of by 
the court as a strong circumstance of his valuation of the 
property. The testimony shows that Robinson regarded 
his agreement of January 10th as one to be kept; that he 
was regarding it in his bidding, and that it was his duty 
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under it to bid in the property and secure the Shears the 
privilege of availing themselves of that agreement. « He 
had never shown any disposition to evade or break it. They 
say that under it they were to have the privilege for at least 
five years of repurchasing. He had made great improve- 
ments on the place, and the agreement provided for his 
being repaid for them as well as the Shears getting these 
improvements at their cost and interest in case they re- 
purchased. Even admitting this agreement was not exe- 
cuted till January 10th, and was not binding on him, still 
he believed it was, the Shears believed it, and he acted on 
it, and in bidding he was doing so as much for the Shears 
as for himself. In asking for the sale to be set aside Rob- 
inson is seeking nothing that the Shears did not contem- 
plate when they took the agreement. If not set aside, is he 
to lose all the benefit of his improvements? Is it natural 
to suppose that Robinson would have made any improve- 
ments if he had understood that he was merely securing 
the $3,336.91-100 when the papers of January 4th and 10th 
were executed? Robinson has not broken faith with the 
Shears. He has stood ready to carry out the agreement of 
January 10th,and merely desires that the Shears will stand 
to it and not break faith with him. For the Shears to in- 
sist upon anything else is, we respectfully submit, traud in 
them, and Robinson is but seeking to carry out the agree- 
ment which they say was made in good faith. 

In consideration of the premises, your petitioner prays 
that he may be fully reheard upon the points above stated, 
and to that end and that full justice may prevail your 
Honors will grant a rehearing, and, as in duty bound, your 
petitioner will ever pray. ' 

GEO. P. RANEY, 
Solicitor for Petitioner. 
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At the June Term, A. D. 1881; the following opinion 
denying a rehearing was delivered by the Curer-JustIcr: 


The appellee petitions for a rehearing upon several 
grounds. 


1. It is insisted that our conclusion “that the deed of . 


January 4, 1878, was, in its legitimate effect and purpose, 
and in its execution was intended to be, a security for the 
sum of $3,336.91, owing by the grantor to the grantee, and 
that as between these parties it must be given this effect,” 
was erroneous and not supported by the law and the facts. 

It cannot be expected that we shall recapitulate all the 
salient points of the testimony in deciding upon this peti- 
tion. In the opinion already given we announced the con- 
clusions arrived at upon a view of all the facts upon the 
equitable rights of these parties. 

Upon a patient review of all the testimony we have failed 
to reach any different conclusion. The testimony of Boll- 
ing Baker leads to the conclusion that, according to his 
understanding of the parties, the Shears were to give Rob- 
inson a deed conveying to hima title in fee simple. Rob- 
inson says that was the intention of the parties. Mrs. 
Shear insists from first to last that the purpose of the deed 
was, whatever the form of the conveyance, to relieve herself 
from the embarrassment of her situation, to provide that 
her other creditors should be paid, that Robinson should 
be paid, and that whenever the property should be sold she 
might have the benefit of any advantageous sale. Baker's 
last interview with the parties resulted in his drawing up 
and forwarding to Mr. Robinson the deed and the bill of 
foreclosure. These papers, after Robinson had made oath 
to the bill, were seut to Mrs. Shear to read, and these papers 
are, as they bear upon each other, when signed, the highest 
evidence of the agreement of the parties. The peculiar 
language reciting the consideration of the deed of convey- 
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ance (as before quoted) may well have given Mrs. Shear the 
idea that it was carrying out an intention to “ secure” the 
payment of money which she could not then pay. Its 
language is, “ being willing and anxious to secure said pay- 
ments,” referring to the mortgage indebtedness of $1,590, 
“and in consideration of the premises and the sum now 
due by said mortgage, and the further consideration ot 
$1,746.91 paid,” &c., the grantors convey the property, real 
and personal, in fee. Then, as we before remarked, the 
bill of foreclosure which he had sworn to alleged that the 
sums of $1,590 and $1,746.91 were a subsisting indebted- 
ness; that it had never been paid, “and that the whole 
amount is now justly due,” &c. ; and then asks the court to 
decree a sale for the purpose of satisfying such indebted- 
ness; and that after paying the money so due to Robinson 
the residue of the proceeds be paid to Mrs. Shear “ to her 
sole and separate use.” Then the answer furnished by 
Robinson was before her, admitting all the allegations in 
the bill and joining in the prayer for such decree, which 
she was, in view uf her understanding of the transaction, 
willing to swear to, and did swear to in his presence before 
a Justice of the Peace brought there by him for the pur- 
pose. 

What avails it that there had been an agreement to sell 
the entire property for the amount due him? Here is the 
entire agreement between the parties reduced to writing 
and sworn to by both parties. What was in her mind on 
reading and signing these papers except that they expressed 
her intention, and his at the moment of the consummation, 
and without forgetting what she says was the first intima- 
tion as toa “bill df sale” in the early part of the inter- 


view, the true character of the contract as closed by the 


signatures and oaths of both parties, agrees with her testi- 
mony in the case. 
30 
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Judge Baker was not present at this execution ot the 
papers. He understood, according to his testimony, that 
Mrs. Shear was to sell the property to Robinson. If that 
was his understanding at the time of preparing the bill and 
answer, we fail to comprehend him. If, at the time of the 
execution of the deed by Mrs. Shear and the making oath 
to the bill and obtaining her answer agreeing to the decree 
prayed for, he supposed the transaction was merely a con- 
veyance to him in fee, we fail to comprehend him. The 
facts stated in the bill are true or false. Mrs. Shear says they 
aretrue. The bill, answer and decree corroborate her in this 
respect. If neither of them is to be believed, the case, in the re- 
spect of the character of that deed, stands upon the writings 
executed with it as a part of the transaction and declaring 
its purpose as unmistakably as though they were written 
on the same piece of paper. 

The paper signed by Robinson only agreeing to sell the 
property to Mrs. Shear, and which seemed to satisfy her 
at the time, if not a part of the transaction is of no mo- 
ment for reasons before stated. The foreclosure of the 
mortgage may have been intended as one of the agencies 
tor * perfecting the title,” but if the title was conveyed by 
the deed we fail to discover the object of foreclosing and 
obtaining by the oaths of the parties a decree judicially es- 
tablixhing the fact that the expressed consideration of the 
deed was still a subsisting indebtedness. This cannot be a 
matter of fraud, accident or mistake. | 

-The suggestion that Mrs. Shear, when she lett Talla- 
hassee, made no arragements to have her interests looked 
after at the sale goes to show that she did not regard her. 
self as having any interest in the property. Her situation 
at Cedar Key is shown by the testimony, as is also her 
capacity for transacting this kind of business. Whether 
she knew of the time and place of the sale we do not know, 
but it seems some one informed her afterwards. 
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II. The second ground of the petitioner is that it was 
error to hold that in bidding he acted under a mere mis- 
take of law, while in reality he believed the ownership of 
the property was in himsef; that he did not act solely on 
the advice of his counsel as to bidding ; he was also acting 
on the belief that in bidding he was carrying out the pur- 
pose of both parties, a belief made strong by the dealings 
between himself and the Shears, and by the opinion and 
advice of the counsel of both parties. 

All which mieans that he was bidding under an impres- 
sion that the Shears had no interest, while his decree in- 
formed him that he was enforcing a subsisting indebtedness, 
and that his deed was a security for the money. We do 
not see that he was ignorant or misinformed of any fact 
whatever upon which his whole conduct or action was 
based. 

It was stated in the opinion that as a general rule equity 
would not relieve from the legal consequences of acts under 
a mistake or ignorance of law. True we did not state that 
there are exceptions to this rule in so many words, but said 
in the language of the books that the presumption is that 
every person is acquainted with his own rights, provided 
he has a reasonable opportunity to know them. (1 Story’s 
Eq. Jur., $111.) 

In Cullen vs. Ready, 2 Atk., 591, Lord Hardewick says: 
“Tt is said they might know the fact, and yet not know 
the consequence in law, but if parties are entering into an 
agreement and the very will out of which the forfeiture 
arose is lying before them and their counsel while the drafts 
are preparing, the parties shall be supposed to be ac- 
quainted with consequence of law to this point, and shall 
not be relieved under a pretence of being surprised, with 
such strong cireumstances attending it.” 

Chancellor Kent, in Storrs vs. Baker, 6 Johns. Ch., 169, 
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says: “It is rarely that a mistake in point of law, with a 
full knowledge of all the facts, can afford ground of relief, 
or be considered as a sufficient indemnity against the inju- 
rious consequences of deception practiced upon mankind. * 
It would seem therefore to be a wise principle of policy 
that ignorance of the law, with knowledge of the facts, can- 
not generally be set up as a defence.” 

There is a class of cases cite] in Story’s Eq. Jur. and in 
Kerr on Fraud and Mistake, p. 399, ef seg., where persons 
have entered into agreements and there was a mutual mis. 
apprehension or ignorance of legal rights; or where one 
party had imposed upon another by misrepresenting or con- 
cealing the existence of legal rights : or where a person sup- 
posing himself liable, through ignorance of law, had assumed 
a liability : or where one gave up a good security for an- 
other which was void : or where a sister, being ignorant of 
her rights under a settlement, released her rights to a 
brother: or where a daughter accepted a legacy and re- 
leased her orphanage which was much more valuable; 
and like cases, the result of imbecility or gross improvi- 
dence or imposition, each case depending upon its peculiar 
circumstances, equity has given relief. 

* Upon a close survey,” says Story, (1 Eq. Jur., $120,) 
“many, although not all of the cases, {where the party, 
knowing all the facts, has acted upon a mistake of the 
law,} will be found to have turned, not upon the considera- 
tion of a mere mistake of law, stripped of all other circum- 
stances, but upon an admixture of other ingredients, going 
to establish misrepresentation, imposition, undue confidence, 
undue influence, mental imbecility, or that sort of surprise 
which equity uniformly regards as a just foundation for re- 
lief.” And where an instrument was acknowledged to have 
been entirely misunderstood by both parties to it, equity 
may attord relief. 8 Wheaton, 216. 
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We tind no rule announced by the courts which gives 
ground for relieving the petitioner from the burden assumed 
by him, under the circumstances of this case, upon the 
ground of mistake. 


As to the transaction at Cedar Key we think, upon a 


review of the testimony, that the conclusion of the court 
were correct. The signing of the paper there by the Shears 
was, considering their condition and all the circumstances 
preceding it, not such an act of deliberation and freedom 
from the influence of their peculiar condition as to com- 
mend it to the conscience of the court as one determining 
any material, legal or equitable rights. Several hours of 
the night were spent by Robinson with them before they 
were induced or persuaded to assent to the signing of a pa- 
per prepared in advance for them by his counsel, and not as 
the result of a conference in which they should have had 
the aid of prudent counsel. Nor was any one present with 
them, but after the long private conference in which they 
agreed to sign the paper the magistrate and witnesses were 
admitted and the paper then signed and attested as stated 
in the former opinion. And we perceive no reason for re- 
fusing to believe the testimony of Mr. and Mrs. Shear and 
for giving credence alone to that of Robinson as to what 
transpired between them alone. 


+ 


IV. The fourth point made is in regard to the value of 


the land and other property. As to the value of the land, 
while some of the witnesses did not fix any definite money 
value, yet their comparison of it with other lands in the vi- 
cinity and their value give a fair means of estimating it. 
Taking in this connection the house, outbuildings, farming 
tools, wagons, carriages and appurtenances, pictures, books, 
ornaments and turniture, Mr. Robinson’s estimate of the 
value at the time of the sale, refusing to let it go at $7,900, 
is a better criterion by which to judge of it. 
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That his object was to give the Shears the privilege of 
purchasing it from him on the terms mentioned in the 
memorandum he had given to Mrs. Shear, and for this rea- 


* son he refused to sell to Williams, (who was a responsible 


bidder even if he did desire to “annoy” Robinson by-en- 
deavoring to purchase) is not substantial or plausible. 

If his desire was that Mrs. Shear should have the benefit 
of the market value of the property, over and above the 
amount due and interest and value of his improvements, 
there and then was the opportunity to befriend them by 
selling for a good price property which he now says he did 
not consider worth the amount of that bid. His expressed 
desire was to be reimbursed, and that Mrs. Shear might be 
benefited by the opportunity to purchase, or to find a pur- 
chaser on the terms named in the memorandum. The 
opportunity presented itself, and he declined to give them 
the benefit which he admits they were equitably entitled to. 


While the case was pending on petition for rehearing 
there was a motion for the appointment of a receiver of 
the property, but it was denied. 


The following decree was entered: (2 Daw. Ch. PI. & 
Pr., Cooper’s Ed., 1,282; Harding vs. Harding, 4 Mylne 
& Craig, 514; Saunders vs. Gray, ib.; Tanner vs. Radford, 
ib., 515, 524.) The appellee having by leave of the court 
filed his petition for a rehearing of this cause, and the court 
having duly considered the same, it is ordered that the said 
petition be denied. And thereupon it is ordered, adjudged 
and decreed that the order and decree made by the referee 
in this cause setting aside the sale of the mortgaged 
premises, be and the same is reversed and set aside, and 
that this cause be remanded to the Circuit Court for the 
county of Leon, with directions that a decree be entered in 
said cause that the said William TL. Robinson. within 
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thirty days after the entry of said decree, be required to 

pay to the master, W. K. Beard, or to such other master 

as may be appointed, the balance of the purchase-money 

bid by him at the sale of said property, after deducting the 

amount due to him under the original decree, which 
amount shall be ascertained by said master, and interest at 

the rate of eight per cent. per annum upon said balance 

from the date of said sale. Whereupon the said sale will 

stand confirmed, and said master is directed upon such pay- 

ment to make deeds to said Robinson of all of said real and 
personal property, but that should said Robinson fail to 

pay said master said sums of money in the time above spec- 

ified, said master shall sell all said real and personal prop- 

erty in the manner directed by the said original decree for 

cash, to be paid on the day of sale, and that the said sale 

shall be at the risk of the said Robinson, and if the highest 

bidder at said sale shall fail then and there immediately to 

pay the purchase-money the master may reject said bid and 

sell said property again, or postpone the sale to some other 

day, and that said master is directed to deliver to the pur- 

chaser when he shall have complied with his purchase all 

of said property. And that said master, with the proceeds 

of said resale pay first the costs incurred since the filing of 

said petition to set aside the sale, including the costsadjudged 

against said Robinson in the Supreme Court, and the re- 
mainder towards the payment and satisfaction of said 

amount which shall be found by said master to be due 

- Eliza E. Shear by the effect of said original decree, and in- 

terest as aforesaid, by deducting from the amount of Rob- 
inson’s bid of $8,000 the amount due to him at the time of 
said sale, and if there should not be enough for that pur- 
pose, that execution be issued against the said Robinson 
for any balance that may remain after applying said pro- 
ceeds, tobe levied as other executions at law, and that 
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should there be a surplus over and above the said sum 
which shall be found due said Eliza E. Shear and said costs, 
together with interest, the master shall hold said balance 
subject to the order of the Cireuit Court. And that said 
master, when he shall have fully obeyed this order, forth- 
with report his doings thereon to the Cireuit Court for con- 
firmation, and that such further proceedings be had there- 
on as are consonant with the rules ot pleading and practice 
in chaneery in that court and this decree. And it is fur- 
ther ordered by this court that said William L. Robinson 
be and he is hereby ordered and enjoined that the said per- 
sonal property be not sold, or in any manner removed or 
disposed of by him, his servants or agents, until he shall 
have complied with the terms of the sale made to him by 
the master by paying the amount found to be due to Mrs. 
Eliza E. Shear as aforesaid to said master, or until the fur- 
ther order of the Cireuit Court. 





CHARLES Brown, PLAINTIFF IN Error, vs. THE STATE OF 
FLortpa, DEFENDANT IN Error. 


1. An allegation in an indictment charging murder by thé intliction of 
a wound upon the body with a dangerous weapon, of which wound 
death immediately ensued, the words ** mortal wound ** not being 
used, is sufticient to warrant a verdict of manslaughter. 

2. Whether the words ‘** mortal wound “ are necessary in an indictment 
for murder by wounding to justify a verdict for murder in any of 
its degrees, the indictment alleging that the deceased died of the 
wounds, considered. 


3. It is not strictly correct to charge a jury that ‘it is for you to say 
from all the evidence whether or not the prisoner killed the de- 
ceased, and whether, if he did so, there was any fact or cireum- 
stance in the case to reduce the killing from murder fo self-defence 
or to manslaughter,” because the jury are by law authorized to 
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inquire further whether from the facts proved the killing was justi- 
tiable or excusable, and the law excuses or justifies a homicide in 
cases other than that of self-defence. 


4. In defining to a jury the several degrees of homicide and the facts 
which constitute each as defined by statute, the court should gen- 
erally also give the exceptions mentioned in the statute, wherein 
the killing is declared to be justifiable or excusable. 

5. Where the testimony upon a charge of homicide is so strong and 
clear as to preclude the conclusion that the killing was excusa- 
ble or justifiable, and that a verdict of guilty of manslaughter in 
the third degree is fully sustained by the evidence, the verdict 
should not be set aside upon the ground that the Judge did not in- 
struct the jury fully upon the question of justifiable or excusable 
homicide. 


Writ of Error to the Cireuit Court for Franklin 
county. 
The facts of the case are stated in the opinion. 


John W. Malone tor Plaintiff in Error. 
The Attorney-General for The State. 
THe Curer-JusticE delivered the opinion of the court. 


Brown was convicted of manslaughter in the third de- 
gree under an indictment charging murder. 

The indictment charged that the accused, with a pre- 
meditated design to effect the death of one Willis Taylor, 
with a knife inflicted wounds upon the body of Taylor, 
(upon his abdomen and upon his back,) of which wounds 
Taylor died on the same day. 

The Judge charged the jury (par. 2) that “a sane man is 
conclusively presumed to contemplate the natural conse- 
quences of his own act, and, therefore, the intent to murder 
with malice aforethought is conclusively inferred from the 
deliberate use of a deadly weapon, in the absence of opposing 
evidence. It is for you alone to say from all the evidence 
whether or not the prisoner killed the deceased, and whether, 
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if he did so, there was any fact or circumstance in the case 
to reduce the killing from murder to self-defence or to man- 
slaughter.” 

It is alleged for error that the wounds are not alleged in 
the indictment to be “ mortal wounds.” 

Bishop on Crim. Procedure, Vol. 2, §521,says: “ Every 
indictment of this sort must state that the wound was 
‘mortal ;) which is usually done by the use of the adjective, 
as ‘one mortal wound,’ &c., and refers to the case of Lad, 
reported in 1 Leach. Lad was indicted for the murder of 
a girl nine years old by committing a rape upon her. The 
Judges unanimously agreed that the indictment was bad, 
because it only said he did grievously lacerate and wound, 
* * * of which laceration and bruises she died, but had 
omitted to aver “thereby giving the said F. P. one mortal 
wound or bruise.’ ” 

In 2 Hawkin’s Pleas of the Crown it is said (Ch. 23, 
$81) that the count should show the length and breadth of 
the wound that it may appear to the court that it was mor- 
tal; “but it is said that anciently this was not required ; 
and if a man be shot or run through the body with a bul- 
let or sword, &c., it seems sufficient to say that the defend- 
ant, with malice, &c., struck the person killed in such a 
part of his body, and gave him in such part mortale vu/nus 
penetrans in et per corpus, &e., for this sufficiently shows that 
the wound was mortal.” 

The principal case referred toas authority for the propo- 
sition that the words “ mortal wounds ” must be used in an 
indictment for murder by wounding or bruising is that of 
Lad in 1 Leach. It is referred to in every case that treats 
of the question, (though they are very few,) and it may be 
said that the rule was established in that case to the satis- 
faction of many of the Judges. 

Tam unable to comprehend any reason for such a rule. 
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Hawkins’ P. C. practically repudiates it in the paragraph 
above quoted. I think if an indictment alleges that one 
struck another with an axe and cut off his head, of which 
wound the latter died, it is unnecessary, superfluous and 
tautological to aver that the wound was “ mortal.”” I think 
the allegations of the facts of the wounding with the 
weapon and the death therefrom is a sufficient averment 
that it was a “ mortal wound.” Hawkins(in See. 83) says 
further: “* Yet where the death was caused by divers pois- 
ons, wounds, &c., the court may say in general that the 
party died of the several poisons or wounds above men- 
tioned without saying that he died of any one of them in 
particular; for, perhaps, the truth of the case might be 
that none of them alone, but all together, caused the death.” 

Lord Hale says: “ If aman gives anothéra stroke which, 
it may be, is not in itself so mortal but that, with good 
care, he might be cured, vet if he dies with this wound 
within the vear and day it is homicide or murder, as the 
case is, and so it hath been always ruled. * But if 
a man receives a wound which is not within itself mortal, 
but either for want ot helpful applications or neglect thereof 
it turns to a gangrene or fever, and that gangrene or fever 
be the immediate cause of his death, yet this is murder or 
manslaughter in him that gave the stroke or wound, for 
that wound, though it were not the immediate cause of his 
death, yet if it were the mediate cause thereof, and the 
fever or gangrene was the immediate cause of his death, 
yet the wound was the cause of the gangrene or fever, and 
80, consequently, is causa causati.” 1 Hale P.C.,428. Nor 
will the neglect or disorder in the person who receives the 
wound excuse the person who gave it. If the death be 
owing truly to the wound, it signifies not that the deceased 
would have recovered under more favorable circumstances, 
or with more prudent care; the death being the result of 





a a 





476 SUPREME COURT. 


Brown v. The State—Opinion of Court. 


the wound, the party inflicting it must be held responsible 
for it. (McAllister vs. State, 17 Ala., 434; Roscve’s Cr. 
Ev., 574; 2 Whar. Cr. Law, $941; State vs. Brantley, 44 
Conn., 537 ; People vs. Steventon, 9 Cal., 273.) 

It is unnecessary to multiply authorities to the point. 
The proof of felonious homicide by wounding is such evi- 
dence as shows the infliction of the injury ; that the death 
resulted from it, and that such wounding was unlawful. 
Proof of these tacts to the satisfaction of the jury, with 
time, place, &c., justifies a verdict of murder or manslaugh- 
ter, as they view the facts proved. No other evidence that 
the wound was mortal is required. What better allegation 
that the wound was “ mortal” can be required than that 
the deceased died of the wound ? 

I insist that the rule requiring that, in addition to re- 
quiring the statement of the cause and the manner of the 
death, the further statement that the wound was “ mortal ” 
has no authority in the logic of the law. The practice has 
conformed to the forms prescribed by an ancient court, and 
been perpetuated by the compilers of form books and pre- 
cedents ; and, in my judgment, the use of the words “ mor- 
tal wounds” in an indictment for murder by felonious 
wounding are unnecessary and superfluous, where the in- 
dictment alleges a wounding which produces death, and 
precludes the suggestion that the death was caused by any 
other means. 

I make these suggestions as the result of my own study 
of the matter and of the adjudged cases. I think also that 
the same opinion was entertained by Mr. Serjeant Hawkins. 
(Pleas of the Crown, Vol. 2, Ch. 23, $§81, 83.) 

But although the indictment in the case at bar purports 
to charge the crime of murder, the conviction was for man- 
slaughter. 

In Macloon’s case (Massachusetts), where the indictment 
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was for manslaughter by assaulting and beating with sun- 
dry weapons upon the head and body of the deceased, and 
by exposing him to the severities of the weather, wind, 
rain, frost and cold, and depriving him of food, it was ob- 
jected that the wounds and other causes of death were not 
alleged to be “ mortal.” Mr. Justice Gray, delivering the 
opinion of the court, says: “ The objections to the form of 
the indictment are both answered by the consideration that 
it is not framed upon the theory that either of the means 
alleged alone was necessarily the cause of the death, but 
upon the theory that the blows, the starving and the ex- 
posure co-operated to preduce it.- In such a case it is 
abundantly established by precedents that it is sufficient to 
allege that the death resulted from all these means without 
otherwise alleging either of them to have been mortal, and 
to prove that it resulted from any or all of them.” (Com. 
vs. Macloon and others, 101 Mass., 1,2,3.) The court cites 
in support of this 2 West’s Simb., $§301, 308 ; Weston’s 
case, 3 Inst., 50, 135; Jackson’s case, 18 Howell’s St. Trials, 
1075, 1111: 2 Hawk. C., 23, $83; The King vs. Clark, 1 
Brod. & Bing., 473 ; Com. vs. Stafford, 12 Cush., 619. 
Lord Hale, in the language before quoted from Pleas of 
the Crown, and Roscoe and Russell on Crimes, and other 
writers cited in the authorities above referred to, all say 
that whether a wound is necessarily mortal or not mortal, 
but the man dies by means of gangrene, &c., the interven- 
ing causes being superinduced by the wounding, the person 
giving the wound is guilty of murder or manslaughter or 
excusable or justifiable homicide, according to the circum- 
stances appearing to the jury. Therefore it would not be 
true in many cases to allege that the wounds were “ mor- 
tal,” yet the accused would be held guilty of the death 
because he feloniously inflicted the wound which, though 
not necessarily mortal, was the cause of it, and he is re- 
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sponsible for the consequences of his acts unless the testi- 
mony shows facts which relieve him of them. 

The result is that this indictment, whether good or bad 
as an indictment for murder, is a good indictment for the 
crime of manslaughter, of which the accused was found 
guilty by the jury. 

[Nore.—Since the tiling of this opinion we have found 
the case of The People vs. Judd, 10 Cal., 313, in which the 
court, Field J., thus summarily disposes of the foregoing 
question: * The allegation that the deceased at the time 
died of the wound inflicted is a sufficient statement that 
the wound was mortal.” See also People vs. Cronin, 34 
Cal., 191, 200.] 

The second paragraph of the charge was excepted to. It 
would be clearly erroneous to say that a * sane man is con- 
clusively presumed to contemplate the consequences of his 
acts” without the qualification that evidence of all the 
facts attending the act may be considered to remove such 
presumption. We think the words concluding the sentence, 
“in the absence of opposing evidence,” must have been 
understood to give the necessary qualification. Those words 
must be held to qualify the entire sentence in which they 
are used. The meaning of this portion of the charge then 
is that in the absence of evidence tending to oppose the 
presumption that the man does contemplate the natural 
consequences of his act, the presumption, becomes conclu- 
sive of the animus. The jury cannot have been misled by 
the charge in this respect. 

The last sentence of the second paragraph of the charge 
instructs the jury that they may say, from all the evidence 
in the case, whether, if the prisoner killed the deceased, 
“there was any fact or circumstance in the case to reduce 
the killing from murder to self-defence or to manslaughter.” 

The jury was confined within too narrow limits by this 
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instruction. They are limited to the inquiry whether they 
might find facts or circumstances in the case to “ reduce 
the killing from murder to self-defence or to manslaugh- 
ter.” 

If, under this charge, the jury should find that the offence 
was not murder, they are confined to the duty of finding a 
verdict of manslaughter, unless a case of * self-defence ” is 
shown. The statute, however, authorizes the jury to find 
that a homicide is excusable or justifiable in other instances 
than that of self-defence. 

The same criticism was made in Dukes vs. The State, 14 
Fla., 499, 523. Whether this charge, if erroneous, should 
affect this verdict depends upon the testimony and the law 
applicable to it. ‘a 

The third paragraph of the charge excepted to reads as 
tollows: 

“Tf you believe from the evidence that the prisoner 
killed the deceased with a dangerous weapon, not from a 
premeditated design, but from the heat of passion aroused 
by asudden fight with the deceased, you will find him guilty 
of manslaughter in the third degree.” 

The statute (Sec. 14, Ch. ILL, of the Criminal Code of 
1868,) under which this charge was given, has this qualifi- 
cation: * Except such wherein the killing of another herein 
is declared to be justitiable or excusable.” 

If there was any feature of the testimony that seemed to 
require the expression, * from the heat of passion aroused by 
a sudden fight,” it would also seem to be necessary to add 
the above qualification, “ except,” &e., because it there was 
a“sudden fight” the jury should know how far, and in 
what circumstances, they might feel warranted in giving 
the prisoner the benefit of the exception, and they ought, 
in such ease, also to be informed under what circumstances 
a homicide is justifiable or excusable under the statute. 
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There was some slight evidence of a “ fight” between 
the accused and the deceased. The accused came to the 
house where the deceased lived with his parents, and the 
wife of the accused was there having blood upon her from 
a recent wound. Brown, the accused, came in and seized 
a firedog and pursued his wife with it. The mother of 
deceased took away the fire-dog from Brown on the piaza. 
Willis Taylor, the deceased, told Brown not to strike his 
mother,and Brown was ordered out of the house, and Wil- 
lis went out also; and on the piaza of the house the affair 
culminated. It was “about an hour after night.” Wit- 
nesses state that Willis was unarmed, and “ Brown cut 
him three times.” Nobody saw the cutting, but Mrs. Tay- 
lor “ heard the knife cut through the pants of Willis,” she 
being on the piazaatthe time. Brown “ cut the guts out ” 
of Willis, who died next day on the way going to town to 
have his wounds dressed. The wounds were in the abdo- 
men and on his back. Mrs. Tayior says Brown and Willis 
were disputing and went out on the piaza. Eli Taylor 
says he “did not see the fighting ;” that he “had no idea 
they would fight; as I heard them fighting [ ran out there, 
and when I got there Willis told me to do something for 


‘ him ‘as my guts are cut out.” Doctors testitied that the 


death was from the wounds. Mrs. Taylor says that after 
the cutting she picked up a stick and threw it at Brown, 
and he ran away. 

This is all the testimony as to fighting. There is no 
testimony of any loud noise or struggling between the dis- 
putants, so far as the record shows, save the statement of 
Eli Taylor, “as I heard the fighting [ ran out,” &. This 
does not show that Willis Taylor was making an assault of 
any kind, or was in any way aggressive. 

Whatever want of precision, therefore, on the part of the 
Judge in his charge, which might have been a material 
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error it the testimony had shown that there was a mutual 
combat, and it had appeared that there was cause or excuse 
for the use of a dangerous weapon by Brown, it could have 
availed him nothing before any intelligent jury upon this 
evidence if the charge had been more full and precise in 
the respects complained of, and the verdict must have been 
at least that of manslaughter in the third degree, as found 
by this jury. 

We do not find in the record that any error appears to 
have been committed affecting the rights of this defendant. 

In such case, considering that any proper charge by the 
court to the jury must have produced a verdict of guilty of 
an offence of the grade found, and although it may appear 
that abstract errors may have occurred, not prejudicial to 
the defendant and from which he has suffered no damage, 
the verdict should not be disturbed. - (5 Fla., 268; ib., 465 ; 
6 ib., 482; 8 ib., 391; 17 ib., 730.) 

The judgment is affirmed. 





Morris Merzeer, PLAINTIFF IN Error, vs. THE STATE OF. 
Fioripa, DEFENDANT IN ERROR. 


1. The purpose of Section 12, of sub-Chapter 13, of the Criminal Code 
of 1868. which provides that ‘‘no person whose opinions are such 
as to preclude him from finding any defendant guilty of an offence 
punishable with death shall be compelled or allowed to serve as a 
juror on the trial of such an offence,”’ is to exclude from the jury 
in capital cases any person who, from scruples of conscience or 
some reason other than the want of sufficient proof. would refuse 
to find a verdict of guilty. 

*. Four petit jurors had been accepted and sworn when the State At- 
torney learned that one of them, who had been examined on his 
voir dire, had, in a conversation shortly before the finding of the 
indictment, remarked that he was opposed to capital punishment, 
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and argued that it would be better to imprison the accused for life 
than to hang him, and had, in another conversation as to the case, 
stated in substance that he was ** opposed to capital punishment 
under certain circumstances, and if he was a juror would not go 
for capital punishment.’ Upon motion of the State Attorney, 
made before proceeding further, and supported by an affidavit as 
to each conversation, the Circuit Judge set aside the juror as in- 
competent : Held, 1st, that setting him aside was not error ; 2d, 
that setting a juror aside under such circumstances is not the mere 
arbitrary exercise of power by the Judge, but is the exercise of 
judicial discretion, and his action should not be reversed unless 
there appears to be a departure from the exercise of a sound dis- 
cretion. 


3. Whether the circumstances attending a confession, or a conversation 


in which the accused has made statements showing his knowledge 
of the time and manner of the killing, the weapon used, and the 
motive influencing him and evidencing his guilt, are such as entitle 


the same to be received in evidence as the deliberate and voluntary 
statement of the accused, is a question for the court to decide. 
The usual practice is to ascertain these circumstances before the 
admissions or statements are permitted to go to the jury ; but if 
such inquiry is not made in advance it may be made afterwards, 
and if it appear that the confession or statement was not voluntary, 
or was induced by improper influences, the testimony should be ex- 
eluded from the consideration of the jury. Where the circum- 
stances are developed by the witness in his detail of the confession 
er conversation, or from such inquiry. and the confession or state- 
ments appear to have been made voluntarily, and not to have been 
induced by improper influences, they should not be withdrawn or 
withheld from the jury. 


4. Under the act of 1877 (Chapter 2096), requiring a Circuit Judge to 


charge the jury only upon the law of the case, it is improper for 
him to charge that there is no conflicting evidence in the case ; but, 
as in the case at bar, there was, in fact, no conflicting evidence, and 
the charge did not operate to the prejudice of the accused : Held, 
Not to be a material error affecting the judgment. Chapter 2096 
and Chapter 138 distinguished. 


5. The statement in the charge that **in addition to the circumstantial 


evidence offered in this ease. is also what is said to be the confession 
of the aeeused im relation to his connection with the murder of 
Samuel Moore,” is not a charge that certain facts are proved, nor 
# violation of Chapter 2096. 
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6. Such statement coupled with the remark that ** admissions or con- 
fessions are strong evidence against a party,’ qualified by the ob- 
servations that ‘in circumstantial evidence there must be a clear 
connection with the event or fact charged, and the circumstances 
connecting the person with the event, and that confessions must 
have been made without any effort to obtain such from either fear 
or promises of reward in any manner ; in other words, it must be 
freely made without inducement or threat,’’ are correct prop si- 
tions, and are not instructions as to what facts are proved, nor as 
to the conclusions to be drawn therefrom, beyond the application of 
rules of law to the evidence. 

7. It is not error to refuse to give instructions asked by a party when 
the same have been already given in substance by the Judge in his 
charge to the jury. 

8. Where instructions containing several propositions are requested it 
is not error to refuse to give the whole if they contain a single 
erroneous proposition. 

9. The refusal of the Judge in charging the jury to instruct them that 
a majority of them may recommend the prisuner to the mercy of 
the court under the act of 1872 (Chapter 1877), which recommen- 
dation reduces the penalty to imprisonment for life in the State 
Prison, is not error. Either the counsel or Judge may read the act 
to the jury if it is desired, but the Judge is not required by law to 
give such instruction as a part of the charge. 

Writ of Error to the Circuit Court for Brevard county. 
Metzger was indicted for murder in the first degree. 

After the arraignment and plea of not guilty four petit 

jurors were selected, accepted and sworn, among others one 

Hoke. The State Attorney, afterward and before other 

jurors were called, informed the court that since the exami- 

nation of Hoke on his voire dire he had been informed that 

Hoke had previously expressed an opinion concerning the 

case, and had declared that he was opposed to capital pun- 

ishment, and would not, if he was a juror, go tyr capital 
punishment. Affidavits in support of the suggestion were 
read, upon which the State Attorney moved that Hoke be 
set aside as incompetent. The affidavit of Parker stated 
that a few days before the finding of the indictment, in a 
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conversation with Hoke, the latter had said that he “ was 
opposed to capital punishment, and argued with deponent 
that he thought it would be better to imprison Metzger for 
life rather than to hang him.” The affidavit of Albee 
stated that in a conversation with Hoke about three weeks 
before concerning the murder deponent expressed himself 
strongly concerning the crime, and declared that if Metzger 
committed the crime he ought to stretch, meaning to hang ; 
whereupon Hoke replied that he was opposed to capital 
punishment under certain circumstances, and that if he 
was a juror he would not go in for capital punishment, or 
words to that effect. Whereupon the Judge set aside the 
said Hoke from the jury, and the defendant, by his attor- 
ney, excepted thereto. 

II. On the trial Mills O. Burnham, a witness for the 
State, was asked, “ Please state what the conversation was 
that took place between you and Morris Metzger (accused), 
giving what each of you said as nearly as vou can recol- 
lect it 2” 

This question was objected to on the ground that it is 
not shown by the witness that such. statements were made 
voluntarily, without any force or any promises or any other 
influences addressed to the mind of the accused, or that 
such statements were made before or after the accused was 
charged with the crime or arrested, which must be shown 
before the statements or confession of the accused are sub- 
mitted to the jury for their consideration as evidence. The 
objection was overruled, the court stating that the objection 
is not made at the proper time. To this ruling an exception 
wastaken. The witness had just stated that he wasacquainted 
with the accused, and had seen him on the night after the 
murder of Samuel Moore; had conversation with Morris 
Metzger ; did not make any threats to him on that occasion. 
Then the above question was asked and objected to as stated. 
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Witness Burnham then detailed a conversation with the 
aceused in relation to the killing of Moore, which testi- 
mony was strongly against him, showing his knowledge of 
the time and manner of the killing, and the motive and 
the weapon used. One reason he gave was that “ Moore 
had not given him as much whiskey as he wanted ;” an- 
other was that “ Moore knew too much about him;” an- 
other was that “it was done for money.” Other pointed 
testimony was given by Burnham, and there was no cross- 
examination. The further testimony showed that the dec- 
larations of the accused were made voluntarily and without 
uny inducement or compulsion whatever. The defendant 
introduced no testimony or statement on oath. 

III. The court charged the jury, among other things, as 
follows: “In this case there is no conflicting evidence, and 
in addition to the circumstantial’ evidence offered in this 
case is also what is said to be the confession of the accused 
in relation to his connection with the murder of Samuel 
Moore. Admissions or confessions are strong evidence 
against a party, and more so when unexplained or not de- 
nied.” 

To this portion of the charge defendant’s counsel ex- 
cepted. 

IV. The defendant’s counsel presented to the Judge cer- 
tain instructions, covering ten pages of manuscript, which 
they prayed might be given in charge to the jury. Some 
of it was pertinent to the evidence and the law, and all of 
it that was material and pertinent to the case was contained 
in the charge of the court, which was very full. It is un- 
necessary to spread them upon the record here. 

The court declined to give the instructions as presented, 
and the defendant excepted. 

A motion for a new trial was denied, and sentence of 
death pronounced by the Judge. 

To review this judgment a writ of error was issued. 
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The errors assigned are—Ist, that the court discharged 
the juror Hoke after being chosen and empanelled upon 
the ground stated ; 2d, in admitting the testimony of M. O. 
Burnham to the declarations or admissions of defendant ; 
3d, in charging the jury as above stated; 4th, in refusing 
to give the instructions prayed for by defendant’s counsel, 
and 5th, in refusing a new trial. 


John W. Price for Defendant in Error. 
The Attorney-General for The State. 
Tue Cuter-JusticeE delivered the opinion of the court. 


1. In respect to the first error assigned, the discharging 
of the juror Hoke on the ground that he had declared in 
reference to this defendant and the case that as a juror he 
would not go for capital punishment, but thought it would. 
be better to imprison Metzger for life, it is difficult to dis- 
cover any violation of duty on the part of the court. The 
statute says, “no person whose opinions are such as to pre- 
elude him from finding any defendant guilty of an offence 
punishable with death shall be compelled or a//owed to 
serve as a juror on the trial of such an offence.” Laws 
1868, p. 108, §12. 

Here is an express statute disqualifying those whose 
opinions are such as would prevent them from convicting 
persons of capital offences from setting on juries in such 
cases. Here two persons make oath in his presence that 
Hoke had said that if he were on the jury he would not go 
for capital punishment, in other words, he would not be 
an instrument of inflicting the penalty of death, and he 
makes no denial of the charge that these were his opin- 
ions. 

One of the best methods of ascertaining the opinions of 
men is “by the expression of them.” If there is any bet- 
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ter mode it has not been suggested. The expression of his 
opinion here in effect is, that he would not find the accused 
guilty, even if guilt be proved, unless assured that the pen- 
alty would not be death. The object of the statute is to 
prevent persons going upon a jury who would refuse from 
scruples of conscience to find a verdict of guilty, or for 
some reason other than that of a want of sufficient proof, 
and to procure juries who would be governed by their 
oaths to find according to evidence. See 2 Mason, 105. 

There are cases where it has been held that’ the expres- 
sion of the juror, that he “ would not like” to have a man 
hung, was not sufficient to show him incompetent, or that 
he would not find a verdict upon the evidence. (Smith vs. 
The State, 55 Miss., 410.) But it has heen held in most of 
the States that one who has conscientious scruples against 
capital punishment was incompetent as a juror in a capital 
case, upon the principle that the law will not compel a man 
to violate his conscientious convictions. 

In this case the juror had been called, accepted and 
sworn, but the jury was not full when the objection was 
made, and there is nothing showing that the jury empan- 
elled was not a tair jury, or that there was not a fair trial. 

The setting aside of the juror in this case was not the 
mere arbitrary exercise of power by the judge. Being pres- 
ent and obliged to exercise his judgment on the moment, 
much should be allowed to his discreet judgment called 
discretion, and “ unless there is a departure from the exer- 
cise of a sound discretion by the court in the matter of ex- 
cusing jurors this court cannot consider it error.” 16 Fla., 
562; 2 Mason, 91; 8 Ala., 302. It is unnecessary to mul- 
tiply authorities upon the general subject. 

2. The admission of the testimony of Burnham to the 
conversations with the accused, called “ admissions” or 
confessions,” is assigned for error. There was no confes- 
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sion by him that he was guilty of the crime. His state- 
ments are with reference to certain facts which may have 
been, and perhaps were, quite as convincing of guilt as 
direct confessions of guilt. 

The testimony of Burnham was a detail of his conversa- 
tions with the accused, and the manner of the detail of such 
conversations and the circumstances under which they were 
had, showed sufficiently whether they were voluntary or 
induced by any improper influence. It clearly appeared 
from the testimony of Burnham that no undue influence 
had induced the accused to converse or answer questions. 
It is for the court to determine whether the circumstances 
attending such admissions or confessions are such as that 
they should be received as the deliberate and voluntary 
statements of an accused person. The usual practice is to 
make the inquiry before the admissions or statements are 
shown, but if this inquiry is not made in advance it inay 
be made at any time, and if it shall appear that the state- 
ments were not voluntary, or were induced by improper in- 
fluences, the testimony should be excluded from the consid- 
eration of the jury. The true rule is that the circumstances 
under which the declarations or admissions were made 
should be shown, and if they appear to have been volun- 
tary to submit the evidence to the jury, and if otherwise to 
exclude it. The question was sufficiently settled in Simon 
vs. The State, 5 Fla., 285, 295; Dixon vs. The State, 13 
Fla., 636, 643-4, and citations ; King’s case, 40 Ala., 514: 
Bob’s vase, 32 Ala., 560. 

The testimony was properly subinitted to the jury, it ap- 
pearing that the declarations were made without any im- 
proper influence having been exerted to induce it. 

3. The fifth error assigned relates to that portion of the 
charge excepted to. It is insisted that in this the court 
charged not alone “ upon the law of the case, that is upon 
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some point or points of law or exceptions to evidence aris- 
ing upon the trial of said cause,” (Laws 1877, Ch. 2096,) 
but upon the character and bearing of the evidence, and in- 
dicated that the evidence tended to prove the guilt of the 
accused. 

The Judge commenced the paragraph excepted to with 
these words: “In this case there is no conflicting evi- 
dence.” It is difficult to say that this is not a plain declar- 
ation that the testimony is harmonious in that there is no 
conflict in the facts shown, or contradiction by witnesses of 
the testimony of each other, or of any other fact appearing 
in evidence. If there were contradictory statements of 
witnesses it would be error to charge the jury that there 
were none, because it is with the jury to determine whether 
there were conflicting statements, and to try to reconcile 
them, and to determine the truth. The statement to the 
jury that the testimony of witnesses does not conflict is 
therefore assuming the province of the jury, and this is pre- 
cisely what the law forbids. The question then is, whether 
this is an error which operates to the prejudice of the de- 
tendant? for if not it is not an error that should affect the 
judgment. 

The act of 1848, Ch. 138, See. 8, provided that charges 
made by Judges to juries in all criminal cases “ shall be 
exclusively on points of law, and that any violation of this 
section shall be deemed and construed to be error, from 
which a writ of error may be prayed as of right.” Under 
this section it is clear that the foregoing portion of the 
charge would be deemed error and result in reversing the 
judgment. 

The act of 1877, however, repeals the eighth section of 
the act of 1848, and in re-enacting the requirement that 
the charge shall be confined to points of law has omitted 
the words “ any violation of this section shall be construed 
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to be error,” &c., so that the error of the Judge will not 
affect the judgment, unless as in other cases the error is 
material, affecting injuriously the rights of the accused. 
This was held in Brown vs. The State, 18 Fla., (decided 
at the present term) and cases there cited. 

Looking through the testimony given fully and at length 
in the record, we do not find that there was the least con- 
tradictory or conflicting testimony whatever. The defendant 
adduced no testimony and made no statement on his oath 
of the facts of the case. 

There. was, therefore, nothing in this part of the charge 
which could operate to his prejudice or affect the verdict. 
Northing further was said by the Judge to the jury which 
can be held to be contrary to the spirit or letter of the stat- 
ute in relation to the testimony. 

He says: “In addition to the circumstantial evidence 
offered in this case is also what is said to be the confession 
of the accused in relation to his connection with the mur- 
der of Samuel Moore. Admissions or confessions are strong 
evidence against a party,and more so when unexplained or 
not denied.” 

This it is insisted by the plaintiff in error is erroneous, 
in that it charges that certain facts are proved, &c. We 
do not so understand it. The Judge speaks of circumstan- 
tial evidence in the case. This is true, there was circum- 
stantial evidence, and the counsel desired a charge upon it 
assuch. The Judge then says, “there is what is said to bv 
the confession of the accused,” &. The Judge does not 
say it is a “confession,” but speaks of it as what is 30 
called; a very appropriate method of calling attention to 
the testimony which relates to the conversations with the 
accused in relation to the crime alleged against him. 

We can discover no violation of the rule in the language 
used, and certainly nothing which could in any way intlu- 
ence the veriict. 
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Then it is complained that the Judge added, in connection 
with the circumstantial character of the evidence and the 
declarations of the accused, “ admissions or confessions are 
strong evidence against a party when unexplained or not 
denied.” It is due to the Judge that the further language 
used by him in this connection be given asvelucidating his 
position, viz: “ Observing that in circurnstantial evidence 
there must be clear connection with the event or fact 
charged, and the circumstances connecting the person with 
the event, and that confessions must have been made with- 
out any effort to obtain such, either from fear or promises 
of reward in any manner, in other: words, it must be freely 
made without inducement or threat.” 

These are correct propositions, and clearly indicate that 
the court did not intend the jury to understand him as in- 
structing them upon the construction of facts proved or 
conclusions of fact to be drawn from such proof, beyond the 
application of rules of law to the facts. 

While it is true that admissions and confessions of ac- 
cused persons should be received and weighed with great 
caution as to the motives which induced them and the con- 
dition of the accused, yet when such admissions are shown 
to be entirely voluntary they are, in connection with cir- 
cumstances corroborating them, “ strong evidence.” The 
principle upon which the confessions of prisoners are re- 
ceived in evidence is based upon the presumption that a 
person will not make an untrue statement against his own 
interest. 1 Phil. Ev., 9th Ed., 397: Roscoe Cr. Ev.,7 Am. 
fd. 38, et seq. 

We, therefore, find no error in tbe charge to which ex- 
ception was taken. 

4. The sixth error is assigned upon the refusal of the 
Judge to give the instructions prayed by defendant. In 
examining these voluminous instructions we find that the 
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Judge gave in his general charge everything contained in 
them which is material to the case, and to have given them 
again would be but an unnecessary repetition, and there 
was no error in refusing such repetition. There were em- 
bodied in these instructions some propositions that were 
manifestly erroneous. For instance: “ The confession of a 
person made before he is arrested, or any charge made 
against him which has come to his knowledge, * * * is 
under the most favorable circumstances very weak and 
worthless evidence.” The “ confession” in the present case 
was not shown to have been made under the circumstances 
mentioned, and if it had been it was very strong and con- 
vincing in connection with other circumstances proved. 
The exception was to the refusal of the Judge to give the 
whole of these instructions, and if there was an unsound 
proposition in them it was not error to refuse so to give 
them. 

5. The last proposition of these instructions was that 
the court should instruct the jury that “a majority of the 


jury may recommend the prisoner to the mercy of the 


court, which reduces the extreme penalty, in case of a ver- 
dict of guilty of murder in the first degree, to imprisonment 
for life.” 

While it would be well for the Judge in all cases to in- 
form the jury to this effect by reading to them if requested 
the act of 1872, Ch. 1877, it might prejudice the accused 
in some instances to give such an instruction (7 his charge, 
because the jury might well infer that in the opinion of the 
court the crime had been committed, and that he deemed 
it necessary to instruct them as to the penalty which might 
be regulated by the jury im the form or contents of their 
verdict of guilty of murder in the first degree. 

But the Judge is not required by law to give any instruc- 
tion to the jury on the subject, and therefore no error 
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would have occurred by his refusal. Counsel may read the 
act to the court and- jury if they desire to do so, and the 
Judge may give it to the jury if desired. 

The foregoing covers all the points made upon the mo- 
tion for a new trial, except that the verdict was contrary 
to the evidence. Upon reading the whole testimony we 
are satisfied that the verdict of the jury is right. 

The judgment is affirmed. 





BensaMin Brrp, PLatntirFe IN Error, vs. THE STATE OF 
FLorIpA, DEFENDANT IN ERROR. 


1. An indictment for murder, otherwise good in form, charging that 
the prisoner ‘‘ feloniously, wilfully and of his malice aforethought, 
with a premeditated design to effect the death of.’’ &c., is a good 
indictment under our statute. 


iw 


. An indictment for murder which charges the crime according to the 
common law form is sufficient to sustain a verdict for murder with- 
out the use of the words, ‘‘from a premeditated design.”’ 


3. Where it is shown to the satisfaction of the court that there was no 
misconduct upon the part of the jurors, and it is so certified by the 
court in the bill of exceptions, the mere separation of the jury is 
not a sufficient ground for a new trial, especially is this so when 
the evidence upon that question produced before the court is not 
brought up in the bill of .exceptions. 


Writ of Error to the Cireuit Court for Duval county. 
The facts of the case are stated in the opinion. 

T. A. McDonell for Plaintiff in Error. 

The Attorney-General for The State. 


Mr. Justice VANVALKENBURGH delivered the opinion of 
the court. 


At the Spring Term, 1880, of the Circuit Court, held in 
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and for Duval county, Benjamin Bird, with others, was 
indicted for the murder of one Joseph Nelson. On the 
trial of the cause in December of the same year a severance 
was had, and Bird was tried, found guilty and sentenced to 
death. 

After the verdict of the jury the counsel tor the defend- 
ant moved in arrest of judgment, and also for a new trial, 
upon the following grounds : 

1st. The indictment does not charge the statutory offence 
of murder in the first degree with that exactness which the 
rule of law requires, but is defective and uncertain in this, 
the said indictment avers that the said offence and murder 
was committed by the said Benjamin Bird with a premedi- 
tated design to effect the death of the said Joseph Nelson; 
whereas, the statute declaring what murder in the first de- 
gree is, defines it to be from a premeditated design ; the said 
indictment wholly failing to use or employ or charge the 
words of the statute or language of a similar import and 
significance. 

2d. That the jury that tried said prosecution, after all 
the testimony was in on the part of the prosecution and 
defence, and before verdict rendered, without permission of 
the court, but against its direct order, during the night 
separated, and a part of said jury then and there went into 
the drinking saloon of one John B. Togni, and then and 
there drank intoxicating, liquors, to what extent this mover 
knoweth not. 

3d. The verdict is contrary to the charge of the court. 

4th. That the verdict is not sustained by the evidence. 

These motions in arrest of judgment and for a new trial 
having been heard and considered by the court were over- 
ruled and denied. The counsel for the defendant excepted 
to such ruling of the court, procured his bill of exceptions 
to be signed and sealed, and brings the case here on writ of 
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error. The errors assigned in this court are the first, sec- 
ond and fourth grounds urged in the foregoing motions in 
arrest of judgment and for a new trial. The bill of excep- 
tions does not contain the charge of the court to the jury, 
no exceptions thereto appearing to have been taken. 

The first error assigned, viz: that the indictment is de- 
fective for the reason that it avers that the offence was 
committed with a premeditated design rather than from a 
premeditated design, is practically abandoned by the plain- 
tiff in error. The only reference to it in the brief and argu- 
ment of his counsel is in the following words: “ The as- 
signment of errors here discloses the reasons for bringing 
this cause to the Supreme Court, two of which, the second 
and third, will be here argued. The first is respectfully 
submitted without argument.” Southern Express Co. vs. 
Van Meter, 17 Fla., 796. 

As this, however, is a case involving the life of a person, 
we will consider the alleged error as not abandoned. 

The indictment charges that the defendants, “ not having 
the tear of od before their eyes, but being moved and se- 
duced by the instigations of the devil, on the twenty- 
titth day of June, in the year of our Lord one thousand 
eight hundred and eighty, with force and arms, at the said 
county of Duval, State of Florida, in and upon one Joseph 
Nelson, in the peace of God, then and there being, feloni- 
ously, wilfully and of their malice aforethought, with a 
premeditated design to effect the death of the said Joseph 
Nelson, in the peace of the State of Florida, then and there 
being, did make an assault; and that the said Benjamin 
Bird, a certain pistol, of the value of ten dollars, then and 
there loaded and charged with gun-powder and one leaden 
bullet, then and there feloniously, wilfully and of his mal- 
ice aforethought, with a premeditated design to effect the 
death of the said Joseph Nelson, did discharge and shoot 




















| 
| 
| 
| 


} 
1 
| 











496 SUPREME COURT. 
‘Bird ¥. The State—Opinion of Court. 


off against and upon the said Joseph; and that the said 
Benjamin Bird, with the leaden bullet aforesaid, out of the 
pistol aforesaid, then and there by the force of the gun- 
powder aforesaid, by the same Benjamin Bird discharged 
and shot off as aforesaid, then and there wilfully, feloni- 
ously and of his malice aforethought, with a premeditated 
design to effect the death of the said Joseph Nelson,” &c. 

The statutes of our State, Chap. 1637, sub-Chap. 111, 
Secs. 1 and 2, provide that the killing of a human being, 
without the authority of law, by poison, shooting, stabbing 
or any other means, or in any other manner, when perpe- 
trated from a premeditated design to effect the death of 
the person killed, or of any human being, shall be murder 
in the first degree. 

Murder is described by Sir Edward Coke as “ when a 
person of sound memory and discretion unlawfully killeth 
any reasonable creature in being and under the King’s 
peace, with malice aforethought, either express or implied.” 
“ Malice aforethought,” as defined by Mr. Bishop in his 
work on Criminal Law, is a technical phrase employed in 
indictments, and with the word “ murder ” distinguishes 
the felonious killing called murder from what is called man- 
slaughter. At common law the indictment in this case 
was good, the offence having been alleged to have been 
committed “ feloniously, wilfully and of his malice afore- 
thought.” The statute does not change the common law in 
this respect; it simply fixes the grade of the offence and 
permits, in certain cases, the jury to find the defendant 
guilty of a less offence than that of murder. Under our 
statute an indictment for murder which charges the crime 
according to the common law form would be good for the 
reason that the allegations in such indictment would cover 
all the grades of that crime enumerated in the statute. 
The State vs. Thompson, 12 Nevada, 140: The State vs. 
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Crozier, 12 Nevada, 300; The People vs. White, 22 Wend., 
175; McAdams vs. The State, 25 Ark., 405; The People 
vs. Cronin, 34 Cal., 191; Green vs. The Commonwealth, 
12 Allen, 170. In the case of White vs. The Common- 
wealth, 6 Binney’s R., 182, the court say: “ In the case of 
the Commonwealth vs. Joyce and Mathias, who were con- 
victed of the murder of Sarah Cross, it was moved in ar- 
rest of judgment because the indictment did not charge 
the murder to have been committed by a wilful, deliberate 
and premeditated killing, as expressed in the act of Assembly. 
But the motion was overruled and the murderers executed.” 

The second error assigned is, that the jury, after the tes- 
timony was in, in the night, and in opposition to the order 
of the court, separated and some of them went into a drink- 
ing saloon and took intoxicating liquors. The bill of ex- 
ceptions recites the facts in regard to such separation as 
follows: “It appearing to the court by evidence taken 
that on the night before the conclusion of the said cause 
two of said jurors crossed the street to said saloon, and that 
one of them drank one glass of ale, and that both of said 
jurors immediately returned to the jury room, and that no 
one approached them to influence them against defendant ; 
that the said court did consider and decide that the said 
motion should not be granted.” Here is the judgment of 
the court determining the question raised by this assign- 
ment of error. There seems to have been evidence intro- 
duced upon the question of the separation, an examination 
had by the court, and a deliberate decision made. None of 
that evidence is embodied in the bill of exceptions, and the 
record is entirely silent upon the question, except as it is 
referred to in the foregoing extract. To have eriabled this 
court to determine whether the ruling of the court below 
in this respect was correct, and in the exercise of a sound 
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discretion, the evidence should have been been included in 
the bill of exceptions. 

In the case of The State of Florida vs. Madoil, 12 Fla., 
151, this court says: “In this case the record shows that 
the Judge, who presided on the trial, when it was made 
known to him that the jury had separated, instituted a 
strict inquiry into their conduct, and was satistied from the 
proofs that there had been no misbehavior on the part of 
the jury, as indeed none had been charged.” This is the 
precise case before us. The Judge has certified by over- 
ruling the motion that there had been no misbehavior on 
the part of the jury. 

In the case of The People vs. Ransom, 7 Wendell, 417, 
after citing several cases bearing upon this subject of sepa- 
ration and misconduct of the jury, the court says: ‘“ The 
conclusion from these cases appears to me to be this: That 
any mere informality or mistake of an officer in drawing a 


jury, or any irregularity or misconduct in the jurors them- 


selves, will not be a sufficient ground for setting aside a 
verdict, either in a criminal or civil case, when the court 
are satisfied that the party complaining has not, or could 
not have sustained any injury from it.” This seems to be 
the rule in most of the States of this Union, except per- 
haps that in some States it is held that the burden of satis- 
tying the court that the prisoner has sustained no injury 
trom the separation is on the State and not the prisoner. 
This last question, however, is not in this case, and we do 
not attempt here to decide it. O’Conner vs. The State, 9 
Fla., 241-5; Coleman vs. The State, 17 Fla., 206; The 
State vs. Harris, 12 Nevada, 414; Pratt vs. The State, 56 
Ind., 179; Roberts, e¢ a/., vs. The State, 14 Ga., 8; The 
State vs. O’Brien, 7 R. L., 336; The State vs. Conway, 23 
Minn., 291 ; The State vs. Prescott, 7 N. H.,287; The State 
vs. Igo, 21 Miss., 459; Stanton vs. The State, 13 Ark., 
317; Bishop Crim. Procedure, §999, and laws cited. 
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As to the fourth error assigned, that the verdict is not 
sustained by the evidence, the substance of the evidence is 
only given in the bill of exceptions, and is in the following 
language: “ Thereupon the said State to maintain the issue 
produced a number of competent witnesses, and did’ then 
and there prove and establish the following facts: That 
the hands on Clark’s mill, in the city of Jacksonville, in 
the said city, county and State, including the defendant, 
Benjamin Bird, ceased and discontinued to work on said 
mill, and threatened and did attempt to prevent other em- 
ployees from working at said mill; that a week before, and 
on the day of said homicide, they had assembled in great 
numbers with arms of various kinds, including fire-arms, 
in the,vicinity of said mill, and in the said city, with the 
avowed purpose of making the mill hands then at work on 
said mill discontinue working; that on the 25th day of 
June, A. D. 1880, the said defendant with many others 
were engaged in riot and tumult then and there ; that the 
police officers of said city, of whom the deceased, Joseph 
Nelson, was one, tried in every legal manner to suppress 
said riot and tumult; that the people of said city were in 
great apprehension of disastrous consequences from said riot- 
ers; that the defendant, Benjamin Bird, who was one of 
said rioters, and seemed to be the leader, was on the oppo- 
site side of the street from Nelson, the deceased, about fifty 
or sixty feet; that the said Nelson, who was being pressed by 
the said rioters in his efforts to perform his duty, fired a 
pistol shot in the air. A moment after the said shot 
was fired the defendant had crossed the street, and in- 
quired who fired that shot. One Joe Williams stand- 
ing near Nelson, and who was one of the active 
participants in said riot, replied, pointing to Nelson: 


‘¢That white-faced son of a bitch, Joe Nelson; that de- 


fendant instantly aimed, and covered Joe Nelson with a 
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pistol and fired, wounding him, the said Nelson in the right 
side; that Nelson immediately dropped his pistol, and 
staggered and put his hand to the wound, and said: ‘I 
am shot,’ and was then taken off; from which wound 
Nelson in a few days died; that Bird, after shooting Nel- 
son, then and there escaped, and was captured a day or two 
after, and the riot was then and there, after shooting of 
Nelson, suppressed.” Such is the statement of all the facts 
and the evidence as given to us in the bill of exceptions. 
The jury by their verdict have found from the evidence 
before them that Bird “ feloniously, wilfully and of his 
matice aforethought ” committed murder. We are not dis- 
posed, after a careful examination of the slight testimony 
above recited, to doubt the propriety of such verdiot, and 
must affirm the judgment of the court below. 








